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Executive Summary

Fiduciary obligation, under both corporate law and the common law, requires directors and
officers to identify and address climate-related financial and other risks. In fulfilling their
obligations to act in the best interests of the company, directors and officers must directly engage
with developments in knowledge regarding physical and transition risks related to climate change
and how these risks may impact their corporation. Depending on the firm’s economic activities,
the risk may be minor or highly significant, but directors and officers have an obligation to make
the inquiries, to devise strategies to address risks, and to have an ongoing monitoring to ensure
the strategies continue to be responsive to the risk. Directors’ fiduciary duty requires that they
have overseen and monitored the actions of the individuals charged with mitigation and
adaptation; and have mechanisms in place to respond rapidly to changes in the company’s risk
profile. In addition to fiduciary obligations, this study examines the statutory duty of care under
corporate law, which requires directors and officers to exercise the care, diligence and skills that a
reasonably prudent person would exercise in the circumstances. This duty requires directors and
officers to supervise and manage the transition that will address the specific risks, as well as the
new opportunities, posed by climate change.

The study also examines pension plan trustees and other investment fiduciaries in respect of their
fiduciary obligations related to climate change. Pension fund trustees have a fiduciary obligation
to pension beneficiaries to act prudently in their best interests in making investment decisions
regarding fund portfolios. In fulfilling their obligations to beneficiaries, pension trustees and their
investment managers have an obligation to identify and address climate-related financial
risk. Trustees can take climate change into account as a legitimate investment issue over the short
or long term or both. If trustees fail to act to address material climate change risk, they may be
personally liable for breach of their fiduciary obligation. Inaction is no longer acceptable, given all
the evidence that climate change risk is material across the entire economy. Trustees can also take
climate change into account because they have duties as public fiduciaries additional to their
financial duty to beneficiaries. Fiduciaries have a duty to act even where the potential costs and
benefits of climate change cannot be fully quantified immediately. Fiduciary obligation also
requires considering the benefits of investment in green adaption and mitigation technologies and
other products and services that are likely to have upside financial potential for return on
investment.



To date, there is no jurisprudence in Canada that expressly clarifies fiduciary obligation regarding
climate risk, but existing Supreme Court of Canada judgments make clear that the obligations of
fiduciaries are contextual and broad enough to recognize such a duty. The Supreme Court has held
that in considering what is in the best interests of the corporation, directors may look to the
interests of shareholders, employees, creditors, consumers, governments and the environment,
as well as prevailing socio-economic conditions to inform their decisions. The statutory obligation
that directors act honestly and in good faith, and act diligently in supervising and managing the
corporation’s affairs, necessarily means that they must engage with the issues of physical and
transition climate change risks. In assessing violations of fiduciary obligations regarding climate-
related financial risk, the courts will look to see that the directors made a reasonable decision, not
a perfect decision. Provided that the decisions and the action taken to monitor, mitigate and/or
adapt with respect to climate risk is within a range of reasonableness, the courts are unlikely to
find personal liability. Yet while courts are reluctant to second-guess the application of business
expertise to the considerations involved in corporate decision making, they have made clear that
they will determine whether an appropriate degree of prudence and diligence was brought to bear
in reaching what is claimed to be a reasonable business decision at the time it was made.

While the existing statutory and common law obligations of all these fiduciaries are sufficient to
ground a fiduciary obligation to address climate-related financial risk, Canadian governments could
adopt legislation similar that enacted in France to require corporations, financial institutions, and
institutional investors, including mutual funds and pension funds, to disclose annually the financial
risks related to the effects of climate change and the company’s measures to reduce them,
including how they are implementing a low-carbon strategy in every component of their activities,
and how their corporate and investment decision-making is contributing to the energy and
ecological transition to limit global warming. Relevant for this study are the requirements that
institutional investors publish commitments on responsible investment regarding climate change
risk, including explanations of how these commitments align with their fiduciary duties.

Moving forward, fiduciaries should embed mitigation and adaptation strategies in their corporate
decisions and investment portfolio management, and report to shareholders, pension
beneficiaries and other stakeholders on how these commitments have been implemented and the
resultant outcomes. Companies should provide robust, credible and detailed accounts of their
management of climate risk. They should ensure that trustees, boards and executives have the
resources and knowledge to hold investment managers and advisers to account on climate-related
issues. The study also canvasses other avenues for holding directors accountable for failing to
address climate-related financial risk, including corporate law oppression remedies, personal and
derivative actions. It examines environmental liability in Canada for lessons that can be drawn for
climate-related litigation risk. The study offers a starting list of due diligence that fiduciaries could
undertake now to engage in proactive governance regarding climate-related financial risk.

The law as currently framed is a driver for positive action on climate change. While the focus of
the study is Canada, it draws on international developments and its key findings have broad
application internationally.
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Fiduciary Obligations in Business and Investment: Implications of Climate Change

Janis Sarra*

I. Introduction

The allocation of capital in business and investment have an impact on and are impacted by climate
change. This study examines the scope of duties of directors, officers, pension fund managers,
trustees and other fiduciaries in respect of climate change risk. While the focus is on Canadian
statutory and common law, the reasoning has broad application internationally, and is also
informed by recent international developments. The study concludes that a comprehensive
understanding of fiduciary obligation can facilitate, rather than constrain, the ability of directors,
officers and other fiduciaries to address the complex challenges of climate-related financial risk. It
provides an answer to concerns that consideration of climate change somehow places social
benefits before enterprise wealth maximization and maximization of the financial performance of
afund’s investments. Fiduciary obligations require fiduciaries to make decisions based on a horizon
longer than the financial quarter or year and limited to profit/return on investment for such limited
period. Fiduciaries have a duty to identify and address the potential costs and benefits of climate
change risk, even where those costs and benefits cannot be fully quantified immediately.

Climate change represents a significant risk in financial and other markets; it could substantially
affect the valuation of many publicly listed companies and place some investment portfolios at
risk.! Anthropogenic climate change - climate change due to the activities of humans - presents
the greatest challenge of this century. As 195 countries agreed in December 2015 in the first fully-
global climate change agreement, “COP 21”,% there is urgent need to reduce annual emissions of
greenhouse gases (GHG)? by 2020 if we are to have any hope of holding the increase in the global
average temperature to below 2°C above preindustrial levels and pursue efforts to limit it to 1.5°C

* My sincere thank you to the Ivey Foundation for providing financial support for this research. Many thanks to
participants at climate finance roundtable discussions in Toronto, Calgary and Vancouver, who provided helpful
comments on the first draft of this research study. Thanks also to MaryGrace Johnstone for research assistance.

1 World Economic Forum, The Global Risks Report 2017, online: WEF <http://reports.weforum.org/global-risks-2017/>.
2 United Nations Framework Convention on Climate Change (“UNFCCC”) Conference of the Parties (“COP 21”), Paris
Agreement, 12 December 2015, at 1,
unfccc.int/files/essential_background/convention/application/pdf/english_paris_agreement.pdf; Adoption of the Paris
Agreement, UN Doc FCCC/CP/2015/L.9, 11 December 2015 at para 137;
unfccc.int/resource/docs/2015/cop21/eng/109.pdf. More than 174 countries have since ratified the agreement,
including Canada, http://unfccc.int/2860.php. On 5 October 2016, the threshold for entry into force of the Paris
Agreement was achieved. The Paris Agreement entered into force on 4 November 2016.

3 Environment and Climate Change Canada (ECCC), “Canadian Environmental Sustainability Indicators Greenhouse Gas
Emissions”, 2017, https://www.ec.gc.ca/indicateurs-indicators/default.asp?lang=en&n=F60DB708-1. “Greenhouse
gases trap heat in the Earth's atmosphere, just as the glass of a greenhouse keeps warm air inside. Human activity
increases the amount of GHGs in the atmosphere, contributing to a warming of the Earth's surface. This is called the
enhanced greenhouse effect. Over the past 200 years in particular, humans have released GHGs into the atmosphere
primarily from burning fossil fuels. As a result, more heat is being trapped and the temperature of the planet is
increasing. Sea levels are rising as Arctic ice melts, and there are changes to the climate, such as more severe storms
and heat waves. All of this impacts the environment, the economy and human health”, at 5 (“ECCC Indicators”).




in order to survive as a planet.* Scientists have known about the serious risks to our planet from
anthropogenic climate change for more than 30 years.> More than 800 scientists internationally
have recognized a strong scientific case for urgent and long-term action on climate change, calling
for fossil fuels to be phased out by 2100 and for immediate, substantial and sustained reductions
in greenhouse gas emissions.® In meeting the COP 21 goals, two-thirds of the world’s fossil fuel
reserves will not be used and are at risk of becoming stranded assets, placing trillions of dollars of
shareholder value at risk.” Canada’s economy faces significant risk in this respect. Canada is only
at a nascent stage of addressing climate change,® and this moment in time presents an important
opportunity to shift the trajectory of our efforts to address climate change risk.

This study explores one important aspect of the transition to a low carbon economy, the fiduciary
obligations of directors, officers, pension fund managers, trustees and other fiduciaries to identify
and address climate change financial risk in their business operations and investment portfolios. It
suggests that corporate and pension laws, as currently framed, already create a fiduciary obligation
in respect of climate change. In fulfilling their duty to act in the best interests of companies,
directors and officers have an obligation to identify and address climate-related financial risk.
Pension and other investment fiduciaries, in fulfilling their obligations to beneficiaries, have an
obligation to identify and address climate-related financial risk. There are both statutory provisions
and a highly developed jurisprudence on fiduciary obligations in the business context in Canada.
The study examines why they are sufficient to ground a fiduciary obligation to address climate-
related financial risk. It examines whether it will take an appellate court judgment to generate
widespread adoption of this idea. It also explores whether legislators could act now to clarify the
scope of the duty, to help provide a roadmap for directors, encouraging them to take meaningful
action to transition towards a low-carbon economy.

While the legislation governing corporate directors and officers, and that governing pension funds
and other institutional investors, have different parameters, one point of intersection is the scope
of fiduciary obligation, and more specifically, that obligation in respect of climate-related risk. A
comprehensive analysis of fiduciary obligation and climate-related financial risk is therefore best
accomplished through the lens of multiple stakeholders implicated in financial markets. Hence, a
research study considering the duties of all these fiduciaries.

Part Il of this report provides a description of the current state of fiduciary obligation in Canada.
Part Ill examines the fiduciary obligation of Canadian directors and officers, suggesting that as
framed, the current obligation to act in the best interests of the company includes the obligation

4 Ibid.

5> The Intergovernmental Panel on Climate Change (“IPCC”), “Climate Change 2014. Impacts, Adaptation and
Vulnerability”, at 9, https://www.ipcc.ch/.

61PCC, 2014 Synthesis Report, http://www.ipcc.ch/news and events/docs/ar5/ar5 syr headlines en.pdf.

7 Carbon Tracker Initiative, Unburnable Carbon, 2014, http://www.carbontracker.org/wp-
content/uploads/2014/09/Unburnable-Carbon-Full-rev2-1.pdf; Cambridge Institute for Sustainability Leadership,
“Unhedgeable risk How climate change sentiment impacts investment”, 2015,
https://www.cisl.cam.ac.uk/publications/publication-pdfs/unhedgeable-risk.pdf.

8 Canadian governments and businesses are ahead of others in terms of thinking through the implications of climate
change risk, but overall, the country lags other efforts internationally: Howard Covington and Raj Thamotheram, “The
Case for Forceful Stewardship”, Part 1, 10 January 2015 working paper, SSRN-id2551478.




to identify and address climate-related risk. This part also discusses the statutory duty of care and
corporate law oppression remedies as further avenues for holding directors accountable for failing
to address climate adaptation and mitigation. Part [V examines investment practices and fiduciary
obligation in respect of climate-related financial risk, including the obligations of pension fund
managers and trustees. While the jurisprudence on financial fiduciaries is not as developed as
obligations under corporate law, part IV engages in careful analysis of both statutory and common
law that does exist. It identifies a governance role for institutional investors and pension fiduciaries
in respect of tacking the challenges posed by climate change. Part V suggests that while the duty
currently exists, legislators in Canada could create greater certainty by clarifying the scope of
current statutory language. Part VI concludes.

The methodology for the study includes consideration of the statutory language governing
fiduciaries under corporate, securities, pension and trust law; the common law jurisprudence in
Canada and elsewhere; and international developments in climate-related financial risk and policy
and strategies to address it. Consultations were held with industry and financial stakeholder
groups in Toronto, Calgary and Vancouver, and a draft of the study was circulated for comments.

IIl. Fiduciary Obligation in Canada — the Current State of the Law

Generally, a fiduciary relationship is “a relationship in which one person is under a duty to act for
the benefit of another person on matters within the scope of the relationship.”® A fiduciary
obligation “arises in a relationship in which the fiduciary has a discretion or power to exercise, the
fiduciary can unilaterally exercise this discretion or power, and the beneficiary is vulnerable to, or
at the mercy of, the fiduciary.”*° The precise scope of a fiduciary’s duties depends on the nature
of the fiduciary’s relationship with one or more beneficiaries.*' A trustee, for instance, is in a
fiduciary relationship with the beneficiaries of the trust. The trustee is expected to be loyal to the
beneficiaries in carrying out the trust obligations in the best interests of the beneficiaries.?
Another long-accepted fiduciary relationship is that of an agent to the agent’s principal. An agent
is expected to act with care and in the best interests of the principal.

In terms of individuals and firms who manage other people’s money, their fiduciary obligation
requires them to act in the interests of beneficiaries, rather than serving their own interests,

9 See the definition of “fiduciary relationship” in Black’s Law Dictionary, 10th ed (St Paul, Minn: Thomson Reuters,
2009). Similarly, The Dictionary of Canadian Law, 4th ed (Toronto: Carswell, 2011) says that a “fiduciary duty” is “1.
One that arises in the context of a trust. 2. Certain relationships give rise to this type of duty: trustee and beneficiary,
guardian and ward, principal and agent. 3. A duty by which the law seeks to protect vulnerable persons in transactions
with others.” For a discussion see R Yalden, J Sarra, M Gillen, M Khimji, C Liao, P Patten, M Condon, G Campo, B Bryan
and M Deturbide, Business Organizations: Practice, Theory and Emerging Challenges (Toronto: Emond Montgomery,
2017) [“Yalden et al”].

10 [ ac Minerals Ltd v International Corona Resources Ltd, [1989] 2 SCR 574 [“Lac Minerals”]. Dictionary of Canadian
Law, ibid.

11 Guerin v The Queen, [1984] 2 SCR 335 at 384.

12 valden et al, supra note 9.



including a duty of loyalty and a duty of prudence.® The duty of loyalty requires fiduciaries to act
in good faith in the interests of their beneficiaries, impartially balance the conflicting interests of
different beneficiaries, avoid conflicts of interest, and a duty not to act for the benefit of
themselves or a third party. The prudential obligation requires fiduciaries to act with the care,
diligence and skill in the administration and investment of the pension fund that a person of
ordinary prudence would exercise in dealing with the property of another person.** Prior to
modern corporations statutes, directors were found to be in a fiduciary relationship with the
corporation and, therefore, required to exercise care in making management decisions with
respect to the corporation.®®

The Supreme Court of Canada ~”~” has held that there are certain common threads running
through fiduciary duties that arise from relationships marked by discretionary power and trust,
el Z + 0}C 083C v ~3Z A}] v }( interewt(anH Sdut{ noptd Grofi at the

E% ve }( SZ V Th]s bafEdgam¥aes fiduciary obligation through the lens of the
obligations of corporate directors and officers. However, the approach of the SCC in these
judgments offers valuable insights for pension trustees and other fiduciaries as well.

1. Director and Officer Fiduciary Obligations
Corporate legislation in Canada has codified fiduciary duty provisions,*” which operate in tandem

with common law obligations. Corporate law specifies that directors and officers of corporations
incorporated under such statutes have a duty to act in the best interests of the corporation.'®

13 Ronald B Davis, Democratizing Pension Funds, Corporate Governance and Accountability (Vancouver: UBC Press,
7116 3§ fid €~ Ale_oX
14 See for example, the Ontario Pension Benefits Act, RSO 1990, c P 8 [OPBA], as amended, s 22(1).
15 Lac Minerals, supra, note 10.
16 Ipid.
17 See the Canada Business Corporations Act, RSC 1985, ¢ C-44, as amended [CBCA], s 122(1). For corresponding
provisions in general statutes of incorporation of the provinces and territories, see the Alberta Business Corporations
Act, RSA 2000, ¢ B-9 [ABCA], s 122(1); the British Columbia Business Corporations Act, SBC 2002, ¢ 57 [BCBCA], s 142(1);
the Manitoba Corporations Act, CCSM ¢ C225 [MCA], s 117(1); the New Brunswick Business Corporations Act, SNB
1981, c B-9.1 [NBBCA], s 79(1); the Newfoundland and Labrador Corporations Act, RSNL 1990, c C-36 [NLCA], s 203(1);
the Northwest Territories Business Corporations Act, SNWT 1996, c 19 [NTBCA], s 123(1); the Nunavut Business
Corporations Act, SNWT (Nu) 1996, ¢ 19 [NuBCA], s 123(1); the Ontario Business Corporations Act, RSO 1990, c B.16
[OBCA], s 134(1); the Québec Business Corporations Act, CQLR ¢ S-31.1 [QBCA], s 119; the Saskatchewan Business
Corporations Act, RSS 1978, ¢ B-10 [SBCA], s 117(1); the Yukon Business Corporations Act, RSY 2002, ¢ 20 [YBCA], s
124(1). The Nova Scotia Companies Act, RSNS 1989, ¢ 81 and the Prince Edward Island Companies Act, RSPEI 1988, c C-
14 do not have a corresponding provision.
18 Section 122(1) of the CBCA, ibid, provides:
Every director and officer of a corporation in exercising their powers and discharging their duties shall
(a) act honestly and in good faith with a view to the best interests of the corporation; and
(b) exercise the care, diligence and skill that a reasonably prudent person would exercise in comparable
circumstances.
For corresponding provisions in general statutes of incorporation of the provinces and territories, see ABCA, ibid, s
122(1); BCBCA, ibid, s 142(1); MCA, ibid, s 117(1); NBBCA, ibid, s 79(1); NLCA, ibid, s 203(1); NTBCA, ibid, s 123(1);
NuBCA, ibid, s 123(1); OBCA, ibid, s 134(1); QBCA, ibid, s 119; SBCA, ibid, s 117(1); YBCA, ibid, s 124(1).



The primary role of directors is to manage, or supervise the management of, the business and
affairs of a corporation.’ The directors may appoint officers, specify their duties and delegate
powers to manage the corporation’s business and affairs.?’ The Canada Business Corporations Act
(CBCA) and its sister corporations statutes in the provinces and territories establish duties to be
discharged by directors and officers in managing, or supervising the management of, the
corporation. Two components of the codified duties of directors and officers are the duty of loyalty
and the duty of care. The corporate statutory duty of loyalty requires that the directors and officers
of a corporation “act honestly and in good faith with a view to the best interests of the
corporation.”?! The statutory duty of care requires that the directors and officers “exercise the
care, diligence and skill that a reasonably prudent person would exercise in comparable
circumstances.”?? The SCC has held that it is the first of these duties that is the “statutory fiduciary
duty”.?® These duties are discussed in turn.

2. The Statutory Fiduciary Duty under Corporate Law

The SCC has held that the statutory fiduciary duty requires directors and officers to act honestly
and in good faith with a view to the best interests of the corporation.?* It has held that considerable
power over the deployment and management of financial, human and material resources is vested
in the directors and officers of corporations. In deciding to invest in, lend to or otherwise deal with
a corporation, shareholders and creditors transfer control over their assets to the corporation, and
hence to the directors and officers, in the expectation that the directors and officers will use the
corporation’s resources to make reasonable business decisions that are to the corporation’s
advantage.?® Directors and officers must respect the trust and confidence that have been reposed
in them to manage the assets of the corporation in pursuit of the realization of the objects of the
corporation.?® They must serve the corporation selflessly, honestly and loyally.?’

In considering the specific substance of the fiduciary duty based on the relationship of directors to
corporations, the SCC held that the phrase the “best interests of the corporation” should be read
not simply as the “best interests of the shareholders”; that from an economic perspective, the
“best interests of the corporation” means the maximization of the value of the corporation, but
that various other factors may be relevant in determining what directors should consider in

19 Section 102(1), CBCA, ibid.

20 Section 121, CBCA, ibid. Subject to any unanimous shareholder agreement and several other provisions of the
statute.

21 CBCA, ibid, s 122(1)(a); ABCA, supra note 17, s 122(1)(a); BCBCA, supra note 17, s 142(1)(a); MCA, supra note 17, s
117(1)(a); NBBCA, supra note 17, s 79(1)(a); NLCA, supra note 17, s 203(1)(a); NTBCA, supra note 17, s 123(1)(a);
NuBCA, supra note 17, s 123(1)(a); OBCA, supra note 17, s 134(1)(a); QBCA, supra note 17, s 119; SBCA, supra note 17,
s 117(1)(a); YBCA, s 124(1)(a).

22 peoples Department Stores Inc (Trustee of) v Wise, 2004 SCC 68, [2004] 3 SCR 461 [“Peoples Department Stores”].

23 |pid at paras 34-35, citing s 122(1), CBCA, supra note 17.

24 |bid at para 32.

25 |bid at para 34.

26 |pid at para 35. They must avoid conflicts of interest with the corporation. They must avoid abusing their position to
gain personal benefit. They must maintain the confidentiality of information they acquire by virtue of their position.

27 |bid at para 35.



soundly managing with a view to the best interests of the corporation.® TheSCC Z o §Z SW "t

accept as an accurate statement of law that in determining whether they are acting with a view to

the best interests of the corporation it may be legitimate, given all the circumstances of a given

case, for the board of directors to consider, inter alia, the interests of shareholders, employees,
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and fall do not, however, affect the content of the fiduciary duty - at all times, directors and officers
owe their fiduciary obligation to the corporation®*T7Z  }u®&S (PLESZ €& Z o $Z § ~|v pe]vP §
for the benefit of the corporation when it is in troubled waters financially, the directors must be
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the interests of any one group of stakeholders. 3!
In BCE Inc v 1976 Debentureholders, the SCC reiterated its holding in Peoples Department Stores
§Z § Nv }ve] E]JvP AZ § ]« Jv §Z S JvS E S }( §Z JE%}IE S]}v
interests of, inter alia, shareholders, employees, creditors, consumers, governments and the
environment to inform their decisions.3 The SCC held that:

The fiduciary duty of the directors to the corporation is a broad, contextual concept. It is
not confined to short-term profit or share value. Where the corporation is an ongoing
concern, it looks to the long-term interests of the corporation. The content of this duty
varies with the situation at hand. At a minimum, it requires the directors to ensure that
the corporation meets its statutory obligations. But, depending on the context, there may
also be other requirements. In any event, the fiduciary duty owed by directors is
mandatory; directors must look to what is in the best interests of the corporation.®

The SCC further held that, in executing its duty of loyalty to the corporation, the board of directors
was required to reflect on the interests of the corporation both as an economic actor and as a
"P}} JE%}IE & ]8]I v_X

3. The Duty of Care under Corporate Law
The second obligation, the duty of care, imposes a legal obligation on directors and officers to be

]o]P v8 Jv ep% EA]e]vP Vv u v P]vP*§Hat dijedde hEt Siijfy pdut(( ] E « X
of care is a long-standing principle of the common law, although the duty of care has been

28 |bid at para 42.

29 |bid at para 42.

30 Jbid at para 43.

31 |bid at para 47. The SCC held that if the stakeholders cannot avail themselves of the statutory fiduciary duty (the
duty of loyalty), to sue the directors for failing to take care of their interests, they have other means at their disposal.
32 BCE Inc v 1976 Debentureholders U 7116 ~ 08 § % & 106U €711 citing'PedplBsDep&rtment
Stores, supra note 22.

33 |bid at para 38.

34 |bid at para 66.

35 peoples Department Stores, supra note 22 at para 32.



reinforced by statute to become “more demanding”.*® The SCC held that unlike the statutory
fiduciary obligation, the statement of the duty of care in s 122(1)(b) of the CBCA does not
specifically refer to an identifiable party as the beneficiary of the duty.?” Instead, it provides that
“[e]very director and officer of a corporation in exercising their powers and discharging their duties
shall . . . exercise the care, diligence and skill that a reasonably prudent person would exercise in
comparable circumstances.” Thus, the identity of the beneficiary of the duty of care is much more
open-ended.? The SCC held that the statutory duty of care requires more of directors and officers
than the traditional common law duty of care. The standard by which to assess their conduct is
objective; thus, the factual aspects of the circumstances surrounding the actions of the director or
officer are important to assessing whether directors met their duty of care.*

The SCC held that “the contextual approach dictated by s.122(1)(b) of the CBCA not only
emphasizes the primary facts, but also permits prevailing socio-economic conditions to be taken
into consideration.”*® Many decisions made in the course of business, although ultimately
unsuccessful, are reasonable and defensible at the time they are made, and when challenged, the
courts will look to see that the directors made a reasonable decision not a perfect decision.
Provided the decision taken is within a range of reasonableness, the court ought not to substitute
its opinion for that of the board, even though subsequent events may have cast doubt on the
board’s determination.** In order for a plaintiff to succeed in challenging a business decision, he
or she has to establish that the directors acted (i) in breach of the duty of care and (ii) in a way that
caused injury to the plaintiff; and directors and officers will not be held to be in breach of the duty
of care if they act prudently and on a reasonably informed basis.*? The decisions they make must
be reasonable business decisions in light of all the circumstances about which the directors or
officers knew or ought to have known.*

In most circumstances, the court’s analysis of whether directors and officers have met their duty
of care involves an inquiry into the process undertaken by the directors or board of directors in
making the decision and the procedures they have in place to identify and address problems, not
an inquiry into the substance of the decision where the complaint is not directly related to a
specified statutory violation.**

36 |bid at para 59.

37 Ibid at para 57.

38 |pjd. The SCC held that this result is clearly consistent with the civil law interpretation of the word “another”; thus, if
breach of the standard of care, causation and damages are established, creditors can resort to article 1457 to have
their rights vindicated.

39 Ibid. As opposed to the subjective motivation of the director or officer, which the SCC held is the central focus of the
statutory fiduciary duty of s. 122(1)(a) of the CBCA, supra note 17.

40 Ibid at para 64. It held that the establishment of good corporate governance rules should be a shield that protects
directors from allegations that they have breached their duty of care.

41 |bid at para 64.

42 |bid at para 67.

43 |bid at para 67.

44 Even where a director does not take a position at a board meeting, he or she can be held accountable for a decision
of the board. For example, CBCA, supra note 17, s 123(1) provides that a director who is present at a meeting of
directors or a committee of directors, is deemed to have consented to any resolution passed or action taken at the
meeting unless the director’s dissent has been entered in the minutes of the meeting, the director requests that a
dissent be entered in the minutes, the director sends a written dissent to the secretary of the meeting before the
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coal.”” Production growth continues in numerous countries, including Canada.”® Canada’s
predicted 1.26 million b/d increase in production by 2040 mainly comes from oil sands
production.®® Nicholas Stern observes that delays in taking immediate action to mitigate climate
change will amount to a decline of 5 to 10% of worldwide GDP, but the reduction in GDP will only
be 1 to 2% if action is taken now; thus, any delay now poses a substantial financial risk.®

Consumption is also an important part of the challenge.®* In 2015, Canada's total GHG emissions
were 722 megatonnes (Mt) of carbon dioxide equivalent (“CO, eq”). The oil and gas sector was the
largest GHG emitter in Canada, accounting for 26% of total GHG emissions, followed closely by the
transportation sector, which emitted 24% of total emissions.®? The other Canadian economic
sectors: buildings, electricity, heavy industry, agriculture, and waste, each accounted for between
7% and 12% of total GHG emissions in Canada.®® Emissions of GHG from the oil and gas sector
have increased 76% since 1990, mostly attributable to the increased production of crude oil and
the expansion of the oil sands industry.®* The oil sands alone account for 9.3% of Canada’s total
GHG emissions.®®

57 US Energy Information Association, International Energy Outlook 2017, 14 September 2017, www.eia.gov/ieo (“EIA
International Energy Outlook”). It predicts that most of the growth in world liquid fuels consumption from 2015 to
2040 will come from non-OECD countries, where strong economic and population growth increase the demand for
liquid fuel; and that more than 80% of the total increase in liquid fuels consumption will be in non-OECD Asia, as China
and India experience rapid industrial growth and increased demand for transportation. In OECD countries, it predicts
that the demand for liquid fuels will grow slowly or decline between 2015 and 2040, at 35-36. The US Energy
Administration, “Short Term Energy Outlook”, 11 October 2017,

https://www.eia.gov/outlooks/steo/report/global oil.cfm, suggests that the short time outlook for Canada is stable
production, not a large growth.

58 The EIA International Energy Outlook 2017, ibid at 40, reports that world liquid fuels production are expected to rise
by 16.1 million b/d from 2015 to 2040, with more than half of the increase coming from a 10.3 million b/d increase in
crude oil and lease condensate, including production from tight and non-tight resources, and extra-heavy crude oils
and processed bitumen from oil sands from OPEC member countries; and that production of other liquids (natural gas
plant liquids, gas-to-liquids, coal-to-liquids, oil shale, refinery gain, and biofuels) will increase by 4.2 million b/d (25%)
from 2015 to 2040.

59 Ibid at 44.

60 Nicholas Stern, Stern Review on the Economics of Climate Change (IPCC: 2014), <http://www.ipcc.ch/pdf/assessment-
report/ar5/syr/AR5_SYR_FINAL_SPM.pdf>.

61 Government of Canada, Pan-Canadian Framework on Clean Growth and Climate Change, 9 December 2016,
https://www.canada.ca/en/services/environment/weather/climatechange/pan-canadian-framework.html. 80% of
Canada’s GHG emissions are caused by the production and use of energy.

62 Emissions from passenger and freight travel amounted to 96% of these emissions, ECCC Indicators, supra note 3 at
9. There have been improvements in the fuel efficiency of both passenger cars and light trucks over the last few
decades, but they were not sufficient to offset the increases in emissions due to the change in composition of the
vehicle fleet.

63 Ibid at 8.

64 Ibid at 9. “GHG emissions from conventional oil production have increased by 26%, while emissions from oil sands
production have increased more than fourfold. About half of the increase in emissions from oil sands production over
this period came from the growth of in situ production. A temporary decrease in GHG emissions between 2008 and
2011 is mostly attributable to the world economic downturn that resulted in a lower global demand for petroleum
products.” 61% of Canada’s oil production in 2015 was in the oil sands, with an estimated $271 billion of capital
investment to date, including $22.5 billion in 2015, Energy Factbook 2016-2017, supra note 53 at 34.

65 Energy Factbook 2016-2017, ibid at 35.
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property and disrupt trade; “transition risks” resulting from adjustment towards a lower-carbon
economy; and “liability risks” from parties seeking compensation for suffering loss from the effects
of climate change from those individuals and entities they hold responsible.”? Changes in policy,
technology and physical risks could prompt reassessment of the value of a large range of assets,
which may affect financial stability.

Building on the Bank of England’s insights, the Financial Stability Board (“FSB”) Task Force on
Climate-Related Financial Disclosures (“TCFD”) has reported that climate-related risks fall into two
major categories: (1) risks related to the transition to a lower-carbon economy and (2) risks related
to the physical impacts of climate change.”? It suggests that transitioning to a lower-carbon
economy may entail extensive policy, legal, technology, and market changes to address mitigation
and adaptation requirements related to climate change; and such risks pose varying levels of
financial and reputational risk to organizations.”* Policy aimed at constraining actions that
contribute to the adverse effects of climate change, or aimed at promoting adaptation to climate
change, include: implementing carbon-pricing mechanisms to reduce GHG emissions, shifting
energy use toward lower emission sources, adopting energy-efficiency solutions, and promoting
more sustainable land-use practices.”” The TCFD observes that litigation risk is on the rise, with an
increase in climate-related litigation claims being brought before the courts by shareholders, public
interest organizations, institutional investors and others. These lawsuits are often filed due to the
failure of organizations to mitigate impacts of climate change, failure to adapt to climate change,
and the insufficiency of disclosure around material financial risks.”® It observes that as the value of
loss and damage arising from climate change grows, litigation risk will also likely increase.

Technology risk is also part of transition risk, as technological innovations that support the
transition to a lower-carbon, energy-efficient economic system can have a significant impact on
organizations. The TCFD points to emerging technologies such as renewable energy, energy
efficiency, and carbon capture and storage, all of which will affect the competitiveness of certain
corporations, their production and distribution costs, and demand for their products and
services.”” Part of the risk is that new technology will displace old systems and disrupt some parts
of the existing economic system. The timing of technological development and deployment is a
key uncertainty in assessing technology risk. Market risk is also a factor, in terms of shifts in supply
and demand for certain commodities, products and services, as climate-related risks and
opportunities are increasingly taken into account.” The final transition risk is reputational risk, in

72 I"#$%&example of this latter risk is ExxonMobil, which is under investigation in the US for misleading the public on
climate change research; Bradley Olson and Aruna Diswantha, “SEC Probes Exxon Over Accounting for Climate
Change”, '()&*+,,&-./)).&012/3+,(20 September 2016), http://www.wsj.com/articles/sec-investigating-exxon-on-
valuing-of-assets-accounting-practices-1474393593.&

73 Financial Stability Board, Task Force on Climate-related Financial Disclosures, 4#3+,&5)615]8199)3%+.#13:&1;&.()&
'+:<&41/3&138&=,#9+),+.)$&4A#3+38#+,&?#:8,1:BfYps://www.fsb-tcfd.org/publications/final-recommendations-
report/ at 5 (“TCFD 4#3+,&5)61).
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terms of changing customer or community perceptions of a } E %o } & c8dtfivison to, or
detraction from, the transition to a lower-carbon economy.”®

The second major risk identified by TCFD is physical risk resulting from climate change, which can
be event driven (acute) or longer-term shifts (chronic) in climate patterns.® Physical risks may have
financial implications for organizations, such as direct damage to assets and indirect impacts from
supply chain disruption, changes in availability of sourcing and quality of water and other inputs,
AEASE U S u% E SuE Z VP « (( 8]vP }EP v]l 8]}ve[ % E u]e U }9
transport needs, and employee safety.®!

It is easy to see how each of these risks may manifest themselves in Canadian corporations. In

terms of physical risks, Vv [arctic is one place where these manifestations of climate change

are most pronounced, with the far north already A % &] v JVP "% }0 @ If h&o0](] S]}Vv_ X
weather and climate effects continue to spread, there will be additional costs from flooding,

drought, fires, and loss of supply sources.

The transition risks are already becoming clear. Alberta has recently seen a large growth in orphan
wells (1391 as of March 2017), due to low commodity prices, environmental factors and an
unprecedented number of corporate failures in the oil and gas sector.®® There has been an 80%
increase in these stranded assets.®* One can project similar impacts if the Paris COP21 agreement
targets begin to be reached. Such risks accrue directly to corporations, but also to particular
sectors, such as the oil and gas sector. The risks and attendant costs can also accrue to
governments and to taxpayers as a whole, where there is no one else to pay for remediation of
these stranded assets.

Liability risk is also possible from parties seeking compensation for suffering loss from the effects
of climate change from those directors and officers they hold responsible, although to date, the
type of litigation brought in the US and other countries has not yet materialized in Canada. For
example, in the US, Robbins Geller Rudman & Dowd LLP has commenced a class action on behalf
of purchasers of Exxon Mobil Corporation ("Exxon") common stock during the period between 19

79 Ibid.

80 1pid.

81 bid at 6. It reports that acute physical risks refer to those risks that are event-driven, including increased severity of

extreme weather events, such as cyclones, hurricanes, or floods; and chronic physical risks refer to longer-term shifts

in climate patterns (e.g., sustained higher temperatures) that may cause sea level rise or chronic heat waves.

82 Sarra and Aitken, supra v}§ fAW}0 E u%o0](] S]}v_ <+ &] <« PE S & oJusS ZvP v & $Z v
warming is already highly significant and substantial.

83 Unprecedented at least in the past 30 years.

84 In the upstream oil and gas industry, an orphan is a well, pipeline, facility or associated site that has been

investigated and confirmed as not having any legally responsible and/or financially able party to deal with its

abandonment and reclamation responsibilities. Orphan Well Association, Annual Report 2016-2017,
http://www.orphanwell.ca/OWA%202016-17%20Ann%20Rpt%20Final.pdf at 13. See also:

http://www.orphanwell.ca/pg fag.html. One commentator has observed that the number of orphan wells is more

attributable to a judgment in which federal insolvency legislation *$EHU% _ % E}A]v ] o o P]eo §]}v E u C]vP }
wells. While that judgment has serious implications for how such wells are dealt with, and the extent to which tax

dollars will be required to remediate these stranded assets, the judgment itself is unlikely to have caused an uptick in

the number of stranded assets.
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February 2016 and 27 October 2016.%° The complaint alleges that Exxon and its directors and
officers violated the US Securities Exchange Act of 1934 in making materially false and misleading
public statements. It alleges that they failed to disclose that Exxon's own internally generated
reports concerning climate change recognized the risks associated with global warming and
climate change, the inability of the company to extract existing hydrocarbon reserves and
therefore, a material portion of Exxon's reserves were stranded and should have been written
down; and that Exxon had employed an inaccurate price of carbon in evaluating the value of its
future oil and gas prospects, materially overstating the value of its reserves.t® In September 2016,
the market learned that federal regulators were actively scrutinizing Exxon's reserve accounting
related to climate change and its refusal to write down any of its oil and gas reserves in the face of
declining global oil prices.?” On these disclosures, the price of Exxon common stock fell than 13%
from the stock's class period high, erasing billions of dollars of market capitalization.®

Even where there are not lawsuits, Williams and Conley suggest that extra-legal pressure
generated from highly publicized problems with stakeholders create risks to companies'
reputations and therefore to the value of their brands.®® Such pressure may be stronger
mechanisms of enforcement of environmental risk than the risks of actual liability in a court
proceeding.

Carney cautioned §Z § ~"§}} E %o] U}A u Vv ScaBoh e@nomy codldmaterially

uP (Jv v ] o 8 InthdsSr€spext, directors and officers should be taking immediate
action to identify risks, but materiality, remoteness and downside risk of transitioning should also
be careful considerations. Fiduciary obligation also requires considering the benefits of investment
in green adaption and mitigation technologies and other products and services that are likely to
have upside financial potential.

The statutory obligation that directors act honestly and in good faith, and act diligently in
*U% EA]e]JvP v u v P]JVvP 37 ,ndEe%ajiiEnéah} thpt théy mLEEengage with
the issues of physical and transition climate change risks X % v JvP }v §Z (JEu[- }viu]
activities, the risk may be minor or highly significant, but directors and officers have an obligation
to make the inquiries, to devise strategies to address risks, and to have an ongoing monitoring and
adjusting plan to ensure the strategy continues to be responsive to the risk. The SCC has expressly

87} Jve '00 E Zu uv "~ }A >>WU ~Z} Jve '00 E Zpuv "~ }A >>W &Jo e+ 0 e+ 3]}V
CoE%}E 5]}v_U 6 Ehpu/wwd.rgidldw.com/cases/exxon/; Ramirez v Exxon Mobil Corporation, et al, No

16-cv-3111, Northern District of Texas, http://www.prnewswire.com/news-releases/robbins-geller-rudman--dowd-Ilp-
files-class-action-suit-against-exxon-mobil-corporation-300358768.html.

86 Ipid.

87 Through a series of partial disclosures issued by different news sources between mid-August 2016 and late

September 2016. Ibid.

88 |t fell to USD 82.54 per share on September 20, 2016. /bid.
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approved the ability of directors to take account of the interests of diverse stakeholders.
Directors’ decisions must be reasonable business decisions in light of all the circumstances about
which they knew or ought to have known.®? Directors are given broad authority to address climate
change risk, and provided that decisions taken are within a range of reasonableness, the courts
will defer to their business judgment.®

Addressing climate risk is the responsibility of directors and officers in determining the best
interests of the corporation. In addition to this fiduciary obligation, the duty of care requires
directors and officers to exercise the care, diligence and skills that a reasonably prudent person
would exercise in the circumstances; and arguably, this duty requires directors and officers to
identify and develop a strategy to supervise and manage the transition that will address the specific
risks posed by climate change.

The crucial question of what are the best interests of the corporation in respect of climate change
risk requires directors and officers to directly engage with developments in knowledge regarding
physical and transition risks and how that information may impact their corporation. As discussed
above, fiduciaries can consider the interests of numerous types of stakeholders and the
environment when determining how to act in the corporation’s best interest in respect of climate
change. Directors and officers who engage in good governance practices already take account of
socio-economic conditions and the diverse and sometimes conflicting interests of all the
stakeholders with an interest in the company. Ronald Davis has observed that:

While shareholder wealth maximization as a goal of corporate activity has an appealing
simplicity toit, the simplicity is deceiving. Conceptually it contains a level of indeterminacy that
continues to raise issues of the proper exercise of corporate power, the balance between
interests of investors with differing time horizons, and the appropriate concern to be shown
to stakeholders other than shareholders by corporate management.... the range of options on
corporate management’s desk rarely involves the following decision pairs - profit, only if
socially irresponsible versus no profit, only if socially responsible. Providing one takes into
account all consequences that can reasonably be expected to occur over the foreseeable
future, having only these choices before one is rare. These rare choices will be provided only
if one is focused solely on the immediate cost and benefit, to the exclusion of all other costs
and benefits.” %

As also discussed above, the SCC has recognized that directors and officers need to look to the
long-term interests of the corporation. As long as the decision was a reasonable one at the time,
courts will defer to directors’ decisions. That means that where directors and officers are duly
diligent in trying to identify climate-related financial and other risks, and take action to mitigate

91 Peoples Department Stores, supra note 22 at para 34. The Court further held that in determining whether directors
are acting with a view to the best interests of the corporation, it may be legitimate, given all the circumstances of a
given case, for the board of directors to consider the interests of shareholders, employees, suppliers, creditors,
consumers, governments, and the environment, at para 42.

92 |pid at para 67.

93 |pid at paras 64 and 65.

94 Davis, supra note 13 at 175.
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and adapt, they will not face personal liability risk. Acting prudently and on a reasonably informed
basis is what is required. At the same time, failure to consider climate change risk does leave
directors and officers open to actions against the corporation and in some cases, the directors and
officers personally.

1. The Fiduciary Obligation Involves Corporate Citizenship

In Canada, the scope of fiduciary obligation in the business context goes beyond mere survival of
the corporate entity. The SCC in BCE Inc v 1976 Debentureholders held that directors and officers
must treat affected stakeholders in a fair manner, commensurate with the corporation’s duties as
a responsible corporate citizen.®®> The SCC held that directors should resolve conflicts among
stakeholders or between them and the corporation “in accordance with their fiduciary duty to act
in the best interests of the corporation, viewed as a good corporate citizen”.%® Thus, a director’s
fiduciary duty implicates considerations of what “good” corporate citizenship requires in the
context of climate change. Climate change risk poses a challenge made complex by the growing
degree of interdependence and interconnectedness that have come to define our world, where
domestic and sectoral regulation no longer provide adequate instruments to deal with public
stewardship challenges.®” Directors’ responses to these challenges should accord with their duty
to conform to good corporate citizenship.

As noted in the introduction, the COP 21 agreement recognizes that deep reductions in global
emissions through both climate adaption and remediation are required and urgent.®® Both the
risks posed by climate change and recent governmental commitment to its remediation create
reasonable expectations by citizens that legal and other processes will advance these public policy
objectives.” Reasonable expectations have been used to achieve objectives that are remarkably
consistent, requiring the fair treatment of others and upholding the integrity of legal or regulatory
regimes by closing the gaps and loopholes that allow avoiding the obligations associated with these
regimes.’® A focus on systemic risks acknowledges interdependencies and requires that decision-
makers act with reference to others in society and to the principles that inform “reasonable
expectations”. These principles — fair treatment of others as well as upholding the integrity of legal
regimes — are concerned with the protection or enhancement of the public good.’®* These
expectations can also inform a judgment as to what constitutes “good” corporate citizenship in the
context of climate change when evaluating whether directors have fulfilled their fiduciary duty.
John Rawls envisioned society as a fair system of social cooperation over time that reflects a notion

95 BCE, supra note 32 at paras 80, 81.

% |bid at paras 81, 111.

97 Edward Waitzer and Douglas Sarro, “Fiduciary Society Unleased: The Road Ahead for the Financial Sector” (2014).
Osgoode Legal Studies Research Paper Series. 10. http://digitalcommons.osgoode.yorku.ca/olsrps/10 [“Waitzer and
Sarro”].

98 Janis Sarra and Edward Waitzer, “Climate Change — A Case Study/Tipping Point for Rebalancing Interests in
Insolvency Law?”, in Janis P Sarra and Barbara E Romaine, eds, Annual Review of Insolvency Law 2016 (Toronto:
Carswell, 2017).

99 Ibid.

100 /pjd.

101 John Rawls, Political Liberalism (Cambridge, Mass: Harvard University Press, 1966).
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of reciprocity or mutuality, passed inter-generationally, guided by publicly recognized rules and
agreed upon standards.'®> He observed that if individuals had to determine distribution of goods
or treatment of others ignorant of where they would fall within that distribution, they would strive
for a more equitable distribution for everyone.’®® Viewing climate change in this way, the SCC’s
direction that fiduciaries are to act to as good corporate citizens has relevance for the allocation
of both the benefits and costs of addressing climate change financial risk equitably across society.

Directors and officers should understand that their fiduciary duty requires that they have
undertaken efforts to identify any relevant risks to their business from climate change and climate
change policies; that they have put appropriate strategies in place to manage these risks; that they
have overseen and monitored the actions of the individuals charged with managing these risks;
and have mechanisms in place to respond rapidly to changes in the company’s risk profile.
Considering whether climate change poses a risk to the business requires directors to take account
of the business sector, sources of energy, direct carbon emissions, benefits and risks of investing
to support a lower carbon infrastructure, best environmental practices in terms of regulatory
compliance, and integration of asset climate risk and resiliency in the firm’s investment decision
making.

Given the broad mandate of directors and officers under their statutory fiduciary obligation and
their duty of care, specific decisions made to address climate change are unlikely to give rise to
personal liability. It is the failure to act that is likely to attract liability, given the reasonable
expectations of stakeholders, either through derivative actions on behalf of the company or
personal actions against directors and officers. Courts will examine directors’ decisions balancing
competing interests, but once a decision is found to be reasonable, it will be upheld. Measuring
fulfillment of directors’ duties against reasonable expectations serves not only as an accountability
check, but it may also provide evidence that directors have met their statutory and common law
obligations, and thus provide a defence against shareholder and other claims of breach of those
obligations.

Under Canadian corporate statutes, the “oppression remedy” is a powerful potential tool for
specified stakeholders to press for climate action.

2. The Oppression Remedy

The oppression remedy under Canadian corporate law focuses on harm to the legal and equitable
interests of stakeholders when directors act oppressively or unfairly prejudicially.’® If directors act
in a manner that is oppressive or unfair prejudicial, an extraordinarily broad set of remedies is
available to complainants bringing such claims to the courts.

However, there are limits to who can bring a complaint and from what harm they can seek relief.
Oppression remedies offer another potential mechanism for the courts to assess the reasonable

102 John Rawls, Justice as Fairness, A Restatement, ed by E Kelly (Cambridge, Mass: Harvard University Press, 2001).
103 John Rawls, A Theory of Justice (Cambridge, Mass: Harvard University Press, 1971, revised 1999).
104 Wilson v Alharayeri, 2017 SCC 39 [“Wilson”]. See also BCE, supra note 32 at para 45 (SCC).
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expectations of certain stakeholders in respect of directors’ decisions or lack thereof regarding
climate change risk. The oppression remedy under corporate law statutes creates an equitable

remedy that “seeks to ensure fairness — what is just and equitable”.2%

In establishing that directors have breached their obligation such that the oppression remedy
should be available, the complainant must first “identify the expectations that he or she claims
have been violated by the conduct at issue and establish that the expectations were reasonably
held”.1% Second, the complainant must show that these reasonable expectations were violated by
corporate conduct that was oppressive, or unfairly prejudicial to, or that unfairly disregarded the
interests of “any security holder, creditor, director or officer”.?%” The scope of the remedy is broad,
but it must be tailored to remedy only the oppressive conduct. Remedies include orders restraining
conduct, replacing directors, setting aside transactions, and compensating aggrieved persons.®
The oppression remedy seeks to apply a measure of corrective justice, but it should go no further
than necessary to correct the injustice or unfairness.'®

In BCE Inc v 1976 Debentureholders, debentureholders sought relief under the oppression remedy
provisions of the CBCA on the ground that the increased debt contemplated by the purchase
agreement under a plan of arrangement and “going-private” transaction under corporations
legislation would reduce the value of their bonds.1*® The SCC held that the oppression remedy

105 BCE, ibid at para 81; Wilson, ibid at para 23.

106 BCE, ibid at para 70; Wilson, ibid at para 24.

107 Wilson, ibid at para 24.

108 Section 241(3), CBCA, supra note 17, in full reads as follows:

(3) In connection with an application under this section, the court may make any interim or final order it thinks fit
including, without limiting the generality of the foregoing,

(a) an order restraining the conduct complained of;

(b) an order appointing a receiver or receiver-manager;

(c) an order to regulate a corporation’s affairs by amending the articles or by-laws or creating or amending a
unanimous shareholder agreement;

(d) an order directing an issue or exchange of securities;

(e) an order appointing directors in place of or in addition to all or any of the directors then in office;

(f) an order directing a corporation, subject to subsection (6), or any other person, to purchase securities of a security
holder;

(g) an order directing a corporation, subject to subsection (6), or any other person, to pay a security holder any part of
the monies that the security holder paid for securities;

(h) an order varying or setting aside a transaction or contract to which a corporation is a party and compensating the
corporation or any other party to the transaction or contract;

(i) an order requiring a corporation, within a time specified by the court, to produce to the court or an interested
person financial statements in the form required by section 155 or an accounting in such other form as the court may
determine;

(j) an order compensating an aggrieved person;

(k) an order directing rectification of the registers or other records of a corporation under section 243;

(1) an order liquidating and dissolving the corporation;

(m) an order directing an investigation under Part XIX to be made; and

(n) an order requiring the trial of any issue.

109 Wilson, supra note 104 at para 27. See also Naneff v Con-Crete Holdings Ltd (1995), 23 OR (3d) 481 (CA).

110 BCE, supra note 32 at para 1. The case involved an appeal from BCE and Bell Canada of a decision from the Québec
Court of Appeal that overturned the trial judge's approval of a plan of arrangement that contemplated the purchase of
the shares of BCE Inc by a consortium of purchasers by way of a leveraged buyout. These appeals arose out of an offer
to purchase all shares of BCE Inc, a large telecommunications corporation, by a group headed by the Ontario Teachers
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focuses on harm to the legal and equitable interests of stakeholders affected by oppressive acts of
a corporation or its directors; and the remedy is available to a wide range of stakeholders —
security holders, creditors, directors and officers.?'! The SCC in BCE Inc v 1976 Debentureholders
held that, although directors must consider the best interests of the corporation, it may be
appropriate, although not mandatory, to consider the impact of corporate decisions on
shareholders or particular groups of stakeholders, citing its judgment in Peoples Department
Stores.*? The SCC held that oppression is an equitable remedy; it seeks to ensure fairness and what
is just and equitable, giving the court broad, equitable jurisdiction to enforce not just what is legal,
but what is fair.**® Thus, a court considering claims for oppression should look at business realities,
not merely narrow legalities. The SCC also held that oppression is fact-specific; and that what is
just and equitable is judged by the reasonable expectations of the stakeholders in the context and
in regard to the relationships at play; thus, conduct that may be oppressive in one situation may
not be in another.!** The reasonable expectations of these stakeholders are the cornerstones of
the oppression remedy. The SCC held:

As denoted by “reasonable”, the concept of reasonable expectations is objective and
contextual. The actual expectation of a particular stakeholder is not conclusive. In the context
of whether it would be “just and equitable” to grant a remedy, the question is whether the
expectation is reasonable having regard to the facts of the specific case, the relationships at
issue, and the entire context, including the fact that there may be conflicting claims and
expectations. Particular circumstances give rise to particular expectations. ...

Determining whether a particular expectation is reasonable is complicated by the fact that
the interests and expectations of different stakeholders may conflict. The oppression remedy
recognizes that a corporation is an entity that encompasses and affects various individuals
and groups, some of whose interests may conflict with others. Directors or other corporate
actors may make corporate decisions or seek to resolve conflicts in a way that abusively or
unfairly maximizes a particular group's interest at the expense of other stakeholders. The
corporation and shareholders are entitled to maximize profit and share value, to be sure, but
not by treating individual stakeholders unfairly. Fair treatment - the central theme running
through the oppression jurisprudence - is most fundamentally what stakeholders are entitled

to “reasonably expect”.}®

The Court held that not every failure to meet a reasonable expectation will give rise to the equitable
considerations that ground actions for oppression; the court must be satisfied that the conduct
falls within the concepts of oppression, unfair prejudice or unfair disregard of the claimant's

Pension Plan Board, financed in part by the assumption by Bell Canada, a wholly owned subsidiary of BCE, of a $30
billion debt. The plan of arrangement was approved by 97.93% of BCE’s shareholders. The debentureholders alleged
that the arrangement was not “fair and reasonable” and opposed court approval of the arrangement under s. 192 of
the CBCA, supra note 17. The crux of their complaints was that, on the completion of the arrangement, the short-term
trading value of the debentures would decline by an average of 20% and could lose investment grade status.

111 |pid at para 45.

112 |pid at para 37.

113 /pjd at para 58.

114 /pjd at para 59.

115 |pid at paras 62-64.
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interest, within the meaning of the statutory provisions.’'® The concepts do not represent
watertight compartments, and often overlap and intermingle.?'” Under the unfair prejudice and
unfair disregard branches of the oppression remedy, the focus is on the effect on the injured
complainant of the conduct.*® This approach has been interpreted as conduct that unfairly
disregards the complainant’s interests, conduct that unjustly or without cause fails to pay attention
to, orignores or treats as of no importance the interests of security holders, creditors, directors or
officers.™® In this aspect of the oppression remedy, there need not be any bad faith or an intention
to harm the complainant.’?° The remedy is available to protect a complainant’s legal rights, as well
as reasonable expectations arising out of the course of dealing between the parties or corporate
law itself 1%

The court is to conduct two related inquiries in a claim for oppression. First, does the evidence
support the reasonable expectation asserted by the claimant in the specific facts of the case? The
claimant must identify the expectations that have been violated by the conduct at issue and
establish that his or her expectations were reasonably held. Second, does the evidence establish
that the reasonable expectation was violated by conduct falling within the terms “oppression”,
“unfair prejudice” or “unfair disregard” of a relevant interest?*??2 While the Supreme Court noted
that it is impossible to catalogue exhaustively situations where a reasonable expectation may arise
due to their fact-specific nature, some generalizations can be made. Actual unlawfulness is not
required to invoke the oppression remedy, as the remedy is focused on concepts of fairness and
equity rather than on legal rights. In determining whether there is a reasonable expectation or
interest to be considered, the court looks beyond legality to what is fair, given all of the interests
at play; and thus, not all conduct that is harmful to a stakeholder will give rise to a remedy for
oppression.'?® The Court held that factors to be considered in determining whether a reasonable
expectation exists include: general commercial practice; the nature of the corporation; the

116 |pjd at para 89. The Court observed that: “Viewed in this way, the reasonable expectations analysis that is the
theoretical foundation of the oppression remedy, and the particular types of conduct described in s 241 [of the CBCA],
may be seen as complementary, rather than representing alternative approaches to the oppression remedy, as has
sometimes been supposed. Together, they offer a complete picture of conduct that is unjust and inequitable.” The
Court continued at para 90: “As in any action in equity, wrongful conduct, causation and compensable injury must be
established in a claim for oppression”.

17 |bjd at para 91.

18 Nystad v Harcrest Apartments Ltd, [1986] BCJ No 3145 at para 24 (BCSC) [“Nystad”]; Piller Sausages & Delicatessens
Ltd v Cobb International Corp, [2003] OJ No 2647, 35 BLR (3d) 193 (Ont SCJ), aff'd [2003] OJ No 5128, 40 BLR (3d) 88
(Ont CA) [“Piller Sausages”].

119 pjller Sausages, ibid; Harbert Distressed Investment Master Fund, Ltd v Calpine Canada Energy Finance I/ ULC, [2005]
NSJ No 317 (NSSC); Nystad, ibid at para 24 (BCSC); Olympia & York Developments Ltd (Trustee of) v Olympia & York
Realty Corp, [2001] OJ No 3394 at paras 30-31 (Ont SCJ [Commercial List]), additional reasons at 2001 CarswellOnt
4739 (Ont SCJ [Commercial List]), aff'd [2003] OJ No 5242, 68 OR (3d) 544 (Ont CA).

120 Downtown Eatery (1993) Ltd v Ontario, [2001] OJ No 1879, 200 DLR (4th) 289 (Ont CA), leave to appeal refused,
[2001] SCCA No 397 (SCC) [“Downtown Eatery”]. See also Ferguson v Imax Systems Corp, [1983] OJ No 3156, 150 DLR
(3d) 718 at 727 (Ont CA), leave to appeal refused (1983), 2 OAC 158 (note), 52 NR 317 (note) (SCC) [“Ferguson”]; Brant
Investments Ltd v KeepRite Inc, [1991] OJ No 683, 3 OR (3d) 289 (Ont CA).

121 ypPM-Kymmene Corp v UPM-Kymmene Miramichi Inc, [2002] OJ No 2412, 214 DLR (4th) 496 (Ont SCJ), additional
reasons at 2002 CarswellOnt 3579 (Ont SCJ [Commercial List]), aff'd [2004] OJ No 636 (Ont CA) [“UPM-Kymmene
Corp”].

122 BCE, supra note 32 at para 68.

123 |pid at para 71.
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relationship between the parties; past practice; steps the claimant could have taken to protect
itself; representations and agreements; and the fair resolution of conflicting interests between
corporate stakeholders.'?*

The SCC held that commercial practice plays a significant role in forming the reasonable
expectations of the parties; and that a departure from normal business practices that has the effect
of undermining or frustrating the complainant’s exercise of legal rights will generally, although not
inevitably, give rise to a remedy.'?®> Courts may accord more latitude to the directors of a small,
closely held corporation to deviate from strict formalities than to the directors of a larger public
company.'?® The Court observed that reasonable expectations may emerge from the personal
relationships between the claimant and other corporate actors.!?” However, the SCC also noted
that practices and expectations can change over time, and where valid commercial reasons exist
for the change and the change does not undermine the complainant’s rights, there can be no
reasonable expectation that directors will resist a departure from past practice.'?® Given that
knowledge about climate-related financial risk and policy commitments to a low carbon economy
have developed substantially in recent years, directors and officers are clearly able to depart from
their past practice of ignoring climate change risk; they should develop new strategies to address
the risk in the company’s best interests. Reasonable expectations may be affected by
representations made to stakeholders or to the public in promotional material, prospectuses,
offering circulars, and other communications.*?

The SCC held that where conflicts among corporate stakeholders involve the interests of the
corporation, “it falls to the directors of the corporation to resolve them in accordance with their
fiduciary duty to actin the best interests of the corporation, viewed as a good corporate citizen.”3°
It observed:

...the duty of the directors to act in the best interests of the corporation comprehends
aduty to treat individual stakeholders affected by corporate actions equitably and fairly.

124 |pjd at para 72.

125 |pjd at para 73, citing Adecco Canada Inc v J Ward Broome Ltd, [2001] OJ No 454, 12 BLR (3d) 275 (Ont SCJ); SCI
Systems Inc v Gornitzki Thompson & Little Co, [1997] OJ No 2115, 147 DLR (4th) 300 (Ont Gen Div), var’d [1998] OJ No
2299, 110 OAC 160 (Ont Div Ct); Downtown Eatery, supra note 120.

126 BCE, supra note 32 at para 74.

127 |bid at para 75. The Court held that “Relationships between shareholders based on ties of family or friendship may
be governed by different standards than relationships between arm's length shareholders in a widely held
corporation” As noted in Ferguson, supra note 120, “when dealing with a close corporation, the court may consider
the relationship between the shareholders and not simply legal rights as such”.

128 |pjd at paras 76 and 77, citing Alberta Treasury Branches v SevenWay Capital Corp, [1999] AJ No 1312, 50 BLR (2d)
294 (Alta QB), aff'd [2000] AJ No 801, 8 BLR (3d) 1, 2000 ABCA 194 (Alta CA). In determining whether a stakeholder
expectation is reasonable, the court may consider whether the claimant could have taken steps to protect itself against
the prejudice it claims to have suffered, ibid at para 79, citing Main v Delcan Group Inc, [1999] OJ No 1961 (Ont SCJ);
and Lyall v 147250 Canada Ltd [1993] BCJ No 874, 106 DLR (4th) 304 (BCCA).

129 BCE, ibid at para 80, citing Tsui v International Capital Corp, [1993] SJ No 83, [1993] 4 WWR 613 (Sask QB), aff'd
[1993] SJ No 293, 113 Sask R 3 (Sask CA); Deutsche Bank Canada v Oxford Properties Group Inc, [1998] OJ No 4375, 40
BLR (2d) 302 (Ont Gen Div); Themadel Foundation v Third Canadian Investment Trust Ltd, [1995] OJ No 888, 23 OR (3d)
7 (Ont Gen Div), var'd [1998] OJ No 647, 38 OR (3d) 749 (Ont CA).

130 BCE, supra note 32 at para 81.
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There are no absolute rules. In each case, the question is whether, in all the
circumstances, the directors acted in the best interests of the corporation, having
regard to all relevant considerations, including, but not confined to, the need to treat
affected stakeholders in a fair manner, commensurate with the corporation’s duties as
a responsible corporate citizen.!

There is a further inquiry where the remedy sought is an order of personal liability of the directors.
On 13 July 2017, in I"#$%& ')#*+,+-.,"/ the Supreme Court of Canada unanimously reaffirmed that
a corporation’s directors may be personally liable in an oppression action under Canadian
corporate law, clarifying the criteria for imposing personal liability.*? The first of the two-prong
test for personal liability requires that “the director or officer must be implicated in the oppressive
conduct”; the “oppressive conduct must be attributable to the individual director because of his
or her action or inaction”.3® Second, the imposition of personal liability “must be fit in all of the

circumstances” '3

The SCC in I"#$%&0)#*+,+-.,"" held that at least four general principles should guide courts in
fashioning a fit remedy under the 121)' oppression remedy provisionG*' First, the oppression
remedy request must, in itself, be a fair way of dealing with the situation.'*® Fairness is central to
the inquiry. The Court held that it may be fair to hold a director personally liable where a remedy
against the corporation would unduly prejudice other security holders. While personal benefit and
bad faith are hallmarks of conduct attracting personal liability, as are other indicia, they do not
constitute necessary conditions to imposing personal liability, and they should not overwhelm the
analysis.®®” The SCC held that these factors merely represent indicia of fairness. The SCC held that
the fairness principle is ultimately not amenable to formulaic exposition and must be assessed in
light of all the circumstances of a particular case. The second principle is that any order should go
no further than necessary to rectify the oppression.'*® Third, any order may serve only to vindicate
the reasonable expectations of security holders, creditors, directors or officers in their capacity as
corporate stakeholders.?® Fourth, a court should consider the general corporate law context in

131 34"5it para 82. Citing 6+7#.'8.+9":9%6%5%$'3&;'<;*&."5.,'1%[7998] OJ No 4142 [“6+7#.'8.+9":%%53% the Court held
at para 83 that: Directors may find themselves in a situation where it is impossible to please all stakeholders. The
“fact that alternative transactions were rejected by the directors is irrelevant unless it can be shown that a
particular alternative was definitely available and clearly more beneficial to the company than the chosen
transaction.”

132 1"#$%&/'$=7 rdte 104. The appeal was from a Québec Court of Appeal judgment, 2015 QCCA 1350, appeal

dismissed. The SCC confirmed that the two-pronged test articulated 2=55'(">.&?,+'3&(1998), 43 BLR (2d) 23 (CA)

continues to be valid, clarifying the parameters of the tests.

133 1"#$%&/""4"F para 31.

134 34"5it para 31.

135 Section 241, 121)/'$=7,+hote 17. All the provincial corporate law statutes also have oppression remedy provisions.

136 1"#$%&$=7,+hote 1040The SCC held that It may be fair to hold a director personally liable where he or she has

derived a personal benefit in the form of either an immediate financial advantage or increased control of the

corporation, breached a personal duty or misused corporate power, or where a remedy against the corporation would
unduly prejudice other security holders. The SCC held that these factors merely represent indicia of fairness.

137 34"%t paras 41 and 51. The SCC held, at para 50, that the list of factors is not closed.

138 34"para 53.

139 34"5&it para 54.
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f. Who Can Bring an Oppression Remedy Application?

It is most likely that security holders would bring claims seeking an oppression remedy for allegations
that the directors and officers failed to identify climate-related risk and develop mitigation and
adaptation strategies. They have standing as of right and can more easily establish as reasonable
their expectations that the directors and officers would address threats to the sustainability of the
company and thus to their financial interests. The broad language of the remedy, including that the
directors unfairly disregarded their interests, gives considerable scope for a potential claim.

In respect of potential claims by stakeholders other than security holders, it would be difficult for
non-governmental organizations (“NGQ”) to bring a claim for an oppression remedy for two reasons.
The first hurdle is that the claimant must qualify as a “complainant”, as that term is defined in
corporations statutes. Second, the remedy itself only protects the the interests of any security holder,
creditor, director or officer.}*’ The statutory language creates two classes of potential complainants:
a defined class where the individual falls within one of the relationships with the corporation defined
in the statute, and an undefined class of potential claimants who are, in the court’s opinion, “a proper
person”. Individuals who are not security holders may apply for an oppression remedy by asking a
court to exercise its discretion to recognize them as complainants.

Although the criteria for standing to bring an oppression remedy application do not specify any limits
on who may commence the application, the criteria for those individuals who may obtain a remedy
for unfair prejudice or unfair disregard of their interests appear restricted to members of a defined
class of claimants.'*® While the court may determine anyone is a “proper person” to bring an
oppression remedy claim, the remedy provided in the statute is limited to corporate actions that are

oppressive or unfairly prejudicial to, or unfairly disregard the interests of a narrower set of

stakeholders, “any security holder, creditor, director or officer”.14

147 The full provision is as follows:

Section 241 of the CBCA, supra note 17, specifies: 241 (1) A complainant may apply to a court for an order under this
section.

(2) If, on an application under subsection (1), the court is satisfied that in respect of a corporation or any of its
affiliates

(a) any act or omission of the corporation or any of its affiliates effects a result,

(b) the business or affairs of the corporation or any of its affiliates are or have been carried on or conducted in a
manner, or

(c) the powers of the directors of the corporation or any of its affiliates are or have been exercised in a manner

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security holder, creditor,
director or officer, the court may make an order to rectify the matters complained of.

The term security is not defined in the Nova Scotia Companies Act, although it is defined in the CBCA, supra note 17,
and other statutes.

148 Janis Sarra, “The Oppression Remedy: The Peoples’ Choice”, Annual Review of Insolvency Law, 2005 (Toronto:
Carswell, 2006) at 111-156.

149 See the precise language in footnote 146. See also Clitheroe v Ontario Hydro Inc, [2002] OJ No 4383 (Ont SCJ),
where the CEO of the corporation was terminated allegedly for just cause; and instead of commencing an action for
damages for wrongful dismissal, she commenced a proceeding under the oppression remedy provisions of the Ontario
Business Corporations Act. The Court struck out her oppression claim because it failed to allege a pattern of oppressive
conduct. In Walters v Harris Partners Ltd, 2001 CarswellOnt 1424 (ON SC), the Court held that it must determine
whether it the claim is “at its heart, an oppression claim with a wrongful dismissal component . .. or whether itis a
wrongful dismissal claim that happens to have an oppression component to it”. An oppression remedy may be
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The Ontario Divisional Court held that the oppression remedy is designed to address the imbalance
of power on the part of those directors in control with the vulnerability on the part of those
individuals who have a genuine stake in the affairs of the corporation, but no control over its
conduct.*®® The oppression remedy gives recognition to the fact that there are a number of classes
of persons who have a legitimate stake in the manner in which the affairs of a business corporation
are conducted. It prevents those individuals having power and control over the affairs of a business
corporation from exercising that power with impunity.’>* Adopting the reasoning in BCE Inc v 1976
Debentureholders, the Court in 1413910 Ontario Inc (cob as Bulls Eye Steakhouse & Grill) v
McLennan held that the concept of reasonable expectations is objective and contextual.’®? The
guestion is whether the expectation is reasonable having regard to the facts of the specific case,
the relationships at issue, and the entire context, including the fact that there may be conflicting
claims and expectations.*>?

The current reasonable expectation test used by Canadian courts in determining whether an
oppression remedy should be granted may serve an important gatekeeping function in terms of
the type of actions that give rise to a remedy, hence protecting the diligent director from frivolous
claims. The significance of case law that emphasizes that the reasonable expectation test is an
objective standard is critically important, given the scientific consensus regarding climate change
risk and Canada’s adoption of COP 21 reduction goals.

3. Derivative Action

The derivative action is aimed at enforcing a right of the corporation itself.®* Many Canadian
corporate law statutes utilize the same definition of a proper complainant under derivative action
provisions as that utilized under the oppression remedy provisions. The complainant seeks leave
of the court to bring an action on behalf of the corporation against directors. It is a remedy
designed to hold directors accountable for conduct that harms the corporation itself. A derivative
action can be sought for alleged violations of the statutory fiduciary duty, the duty of care, or under
oppression remedy provisions. The remedy sought must be for the benefit of the corporation as

available in the former situation, but not in the latter. The court will consider whether the interests of the individual as
an employee of the corporation were so closely intertwined with her interests as a shareholder, and whether the
dismissal forms part of a pattern of conduct meant to exclude the individual from participation in the corporation.

150 1413910 Ontario Inc (cob as Bulls Eye Steakhouse & Grill) v McLennan, [2009] OJ No 1828 Ont SCJ Div Ct). In that
case, the Court held that a creditor to whom the corporation owed an obligation affirmed by judgment but not yet
quantified by an assessment of damages, was no less in a vulnerable position vis-a-vis the corporation and had no less
of a legitimate stake or interest in the manner in which the affairs of the corporation were conducted than one to
whom a liquidation sum was owed. The Divisional Court held that the trial judge was correct in concluding that the
creditor had a reasonable expectation that funds would be available to it, thus the thwarting of that expectation
constituted oppression. It concluded that the creditor became a creditor when it obtained a summary judgment in its
favour and although it was not yet a judgment creditor in that it did not have a legal right to enforce execution of a
judgment for a specific sum of money.

151 |pid at para 31.

152 |pjd at para 37.

153 Ipjd.

154 BCE, supra note 32 at para 45.
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One benefit for potential complainants is that the court can order that the corporation fund the
litigation where the complainant makes the case that it should fund the derivate action to hold
directors personally liable.™° It can also be a hurdle for getting approval of a derivative action. Where
the court authorizes the derivative action and orders the company to finance the litigation, the
claimant is often not risking its own resources in pursuing the claim against the directors personally.
To this end, the rigorous tests in the statute and the high thresholds set by the court ensure that the
resources of a corporation are not unnecessarily depleted by pursuit of the action, while still allowing
potentially meritorious cases to proceed. An NGO would have to persuade the court that it met this
threshold in order to ground a derivative action.

The court’s approach, therefore, appears to be efficiency and fairness enhancing in that directors
have incentives not to engage in conduct contrary to the interests of the corporation, creditors
cannot inappropriately use corporate resources to pursue litigation, and availability of the remedy
may enhance governance decisions, since institutional shareholders are unlikely to tolerate conduct
by directors that results in corporate resources financing litigation.

I #5%8.($)(%6*

Materiality underpins much of the transparency requirements of Canadian securities law, a
determining factor as to whether information must be disclosed to investors.*®® Materiality is also
a tool with which to measure proper exercise of fiduciary obligations. If the risks to the business
are material, whether direct risk to the business through physical risks, transition costs or material
financial risk in terms of market prices, financial performance, etc, directors and officers should
have identified material risk to the best interests of the company. They should have devised a
strategy to address the challenges, and monitored its implementation on a continuing basis,
whether the company is privately held or publicly traded. Non-financial material issues, which may
be important to stakeholders, are also relevant, and directors and officers should be managing
these issues effectively, even if they do not pose a significant threat to the viability of the business.
They need to be able to establish for corporate stakeholders the ongoing steps they are taking.

The probability/magnitude test is a method sometimes used by Canadian securities regulators to
analyze when contingent events become sufficiently crystallized that they are required to be

159 For example, s 240 of the ,-,./+012'$+note 17,5pecifies:

240 In connection with an action brought or intervened in under section 239, the court may at any time make any
order it thinks fit including, without limiting the generality of the foregoing,

(a) an order authorizing the complainant or any other person to control the conduct of the action;

(b) an order giving directions for the conduct of the action;

(c) an order directing that any amount adjudged payable by a defendant in the action shall be paid, in whole or in part,
directly to former and present security holders of the corporation or its subsidiary instead of to the corporation or its
subsidiary; and

(d) an order requiring the corporation or its subsidiary to pay reasonable legal fees incurred by the complainant in
connection with the action.

160 Mary Condon, Anita Anand, Janis Sarra and Sarah Bradley, 3&41'(%(&0+5$6+(7+,$3%B&i{Toronto: Emond
Montgomery, 2017) at 282-312, 434-477 [“Condon et al”].
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Litigation on climate-related risk is most likely to arise in the context of securities disclosure
obligations.*®® However, as corporations act through directors and officers, it is their actions that
will determine the liability of the corporation. As Canadian courts determine the scope of the duty
to disclose in relation to climate risk, they may look to how directors and officers have devised
processes to identify material risk, and what programs, processes and strategies they have adopted
to address the risks identified, even where securities law has not been amended to expressly
require directors and officers to identify and disclose climate-related financial risk.

In August 2017, lawyers at Environmental Justice Australia filed a lawsuit on behalf of two
shareholders of Commonwealth Bank of Australia (“CBA”) alleging that the bank’s 2016 directors’
report did not adequately inform investors of climate change risks.'®® The Notice of Filing alleges
that CBA knew, or ought to have known, that its climate change business risks might have a
material or major impact on the operations, financial position, and prospects for future financial
years of CBA’s business and its customers; that CBA ought to have had business strategies to
manage CBA’s climate change business risks; and that CBA’s members (shareholders) reasonably
require a summary of CBA’s climate change business risks and of the business strategies, if any,
employed to manage those risks.’”® The shareholders argue that such a summary is necessary for
shareholders to make an informed assessment of CBA’s operations, financial position, business
strategies, and prospects for future financial years.!’* They are seeking an injunction to stop the
bank making the same omissions in future annual reports.

The action in Australia comes on the heels of the Australian Prudential Regulation Authority
observing that entities can no longer treat climate change as “non-financial” and that risks
associated with climate change extend far beyond the ecological realm to economic transition risks
that “are actionable now by Australian banks, insurers, asset owners and asset managers”.'’? In
addition, a legal opinion released by the Australian Centre for Policy Development and the Future
Business Council states that “company directors who fail to properly consider and disclose

foreseeable climate-related risks to their business could be held personally liable for breaching

their statutory duty of due care and diligence”. 3

These developments suggest that it is only a matter of time before some legal action is taken in
Canada. Directors and officers should therefore be proactive in addressing climate-related risk,

rather than reactive to a lawsuit under corporations law, securities law, environmental law, or the
AL UL U LY |

168 For a discussion, see Cynthia Williams and Jordan Routliff, “Disclosure of Information Concerning Climate Change:
Liability Risks and Opportunities”, Commonwealth Climate and Law Initiative Working Paper, 14 October 2017, draft on
file with author.

169 The Guardian, “Commonwealth Bank shareholders sue over 'inadequate' disclosure of climate change risks”, 8
August 2017, https://www.theguardian.com/australia-news/2017/aug/08/commonwealth-bank-shareholders-sue-
over-inadequate-disclosure-of-climate-change-risks.

170 Notice of Filing, Guy Abrahams v Commonwealth Bank of Australia, Victoria Registry, federal Court of Australia, 8
August 2017,
http://envirojustice.org.au/sites/default/files/files/170807%20Concise%20Statement%20(as%20filed).pdf.

171 Ipid.

172 Geoff Summerhayes, Executive Board Member of Australian Prudential Regulation Authority, “Australia's New
Horizon: Climate Change Challenges & Prudential Risk”, speech to the Insurance Council of Australia, 17 February
2017.

173 Ipid.
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common law. The previous discussion regarding the scope of fiduciary obligations and the duty of
care has already canvassed some of the defences to actions that may be brought. The short answer
is, if directors and officers are duly diligent in identifying whether there are climate-related risks
and the scope of those risks, and if identified, in developing strategies to address the risk, they are
unlikely to be held personally liable. Such diligence is also likely to help protect the corporation
from losses due to climate-related civil actions. Thus, good governance would suggest directors
and officers act now to meet their obligations.

Another possible source of litigation are the consumer protection statutes in various provinces.
While not a claim for breach of fiduciary obligation, they may be a tool to hold companies
accountable for failing to adequately disclose risks associated with climate change. If a consumer
product being sold by a corporation carries a risk of negative impact on the environment, class
action litigation risk associated with such matters should prompt directors and officers to diligently
investigate their company's compliance and marketing practices. Recently, a Canadian class-action
lawsuit against Volkswagen for its cheating emissions testing received Ontario court approval of a
$2.1 billion settlement plan for the 105,000 purchasers and individuals that leased certain
Volkswagen or Audi vehicles in Canada.'”* Similarly, in 2017, Koskie Minsky LLP and Lenczner Slaght
Royce Smith Griffin LLP commenced a class proceeding against Mercedes-Benz Canada Inc,
Daimler AG, and other defendants, alleging that Mercedes BlueTEC vehicles are non-compliant
with Canadian emissions laws, both in emitting significantly higher levels of pollutants than are
permissible and emitting toxic chemicals at much higher levels when the temperature drops below
10°C.7° In both cases, }u% v] « & o0 P 3§} Z A <}o Ee+ « JvP A0 v
in fact their emissions fell far below legal standards. Consumer protection legislation allows for
class members to rescind their contracts and receive a full refund when a product was marketed
by misrepresentation.'’® Consumer misrepresentation class actions provide another tool to hold
corporations accountable when the misrepresentations by their officers lead to negative
environmental consequences and reduced utility of the product purchased by consumers.t’’

Directors and officers have a duty to diligently investigate their company's business and marketing
practices to avoid the litigation risk of such massive consumer fraud/misrepresentation cases.
I

There are relatively few cases in Canada in which suits are brought against directors for failure to

exerciseadutyofcare!® /v e}Ju u su@E& U ]S ]e e v Z e+ N }e5 (}JoO}A-

that deters individual actions against directors; the plaintiff risks having to pay the legal costs for
the defendant if it loses. However, one could anticipate a coalition of investors or a coalition of
NGO funding an action for breach of the fiduciary obligation or duty of care, even where there are
these potential cost consequences.

7 o le v @ "P vU ~s}oleA P v u]ee]}ve 0 Aep]s Jv v E Z -+ "IXi « 880 u v§_

April 2017, https://www.thestar.com/business/2017/04/27 /volkswagen-emissions-lawsuit-in-canada-reaches-21b-
settlement.html.

175 <}el] D]velCD>&EWU «* op d 0 e+«  Shidps://kinlbiviéfdases/mercedes-bluetec-class-action/.
176 Furthermore, the legislation does not require any reliance on the misrepresentation, or causation in the traditional
sense, meaning it is very easy to prosecute these claims on a class-wide basis, "#"$%

177 &#"$%

178 Janis Sarra and Ronald Davis, "'()*+,(!I-.$//00"*)(11"-#"2"+3!".14,(5,(-+)!&.6,27).*3Toronto: LexisNexis, 2015).
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business judgment rule “recognizes the autonomy and integrity of a corporation and the expertise

of its directors”, since they are “in the advantageous position of investigating and considering first?
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6. Lessons from Existing Environmental Liability Cases
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duty on directors and officers of a corporation to “%ake all reasonable care _to prevent the
corporation from committing certain types of offences and providing that directors or officers who
fail to carry out their duty are guilty of an offence.'®®

Directors and officers, in most cases, have a defence of due diligence available in terms of potential
personal liability. However, in Ontario, directors and officers must prove that they carried out their
duty to take reasonable care to prevent the corporation from committing an offence.*®® Directors
are to take all reasonable care by establishing a proper system to prevent commission of the
environmental offence and by taking reasonable steps to ensure the effective operation of the
system. That includes a system that requires officers to report periodically to the board on the
operation of the system and that ensures that officers are promptly addressing environmental
concerns brought to their attention.?° The degree of reasonable care to be exercised depends on
the circumstances of the case and the precise language of the environmental legislation.?* The
E]S8]*Z }opu ] JMES }( %% o0 Z « E i § ]E S}E&[e }vS vS]}v §.
an additional element - that the director had a wrongful intention in allowing the corporation to
commit the offence.0?

1"#$%&" (")*+,) specifies that liability is imposed on directors, officers and agents of the corporation where they

ANVvIAJVPOIGE & U USZ}E]l U oo v§ StuU <pu] e Jv JE % &S] ]% § v §Z }uu]e
EPU 0C Ju%}ES]vP Z]PZ E «3v E U 3Z § }( *"Iv}AlvP_ (}& o] ]o]3C Aloo &3

"#$%&™ (")-.*/%&)(,)$&"*+,)RSPEI 1988, ¢ E-9, s 32 specifies that a director, officer or agent of a corporation who

directed, authorized, assented to, acquiesced in or participated in the commission of an offence by the corporation is

guilty of the offence.

198 The Ontario "#$%&™" (")-.*/%&)(,)$&*+,), RSO 1009, c E 19, as amended [0!/+ ], s 194 specifies:

Duty of director or officer

194. (1) Every director or officer of a corporation has a duty to take all reasonable care to prevent the corporation

from, (a) discharging or causing or permitting the discharge of a contaminant, in contravention of, (i) this Act or the

regulations, or (i) an environmental compliance approval, certificate of property use, renewable energy approval,

licence or permit under this Act; (b) failing to notify the Ministry of a discharge of a contaminant, in contravention of,

(i) this Act or the regulations, or (i) an environmental compliance approval, certificate of property use, renewable

energy approval, licence or permit under this Act; (c) contravening section 27, 40, 41 or 47.3 in respect of hauled liquid

industrial waste or hazardous waste as designated in the regulations relating to Part V;

(d) contravening section 93 or 184; (e) failing to install, maintain, operate, replace or alter any equipment or other

thing, in contravention of an environmental compliance approval, certificate of property use, renewable energy

approval, licence or permit under this Act; or (f) contravening an order under this Act, other than an order under

section 99.1, 100.1, 150 or 182.1.

(1.1) Clause (1) (a) does not apply to a contravention of section 14 unless the contravention causes or is likely to cause

an adverse effect. 2005, c. 12, s. 1 (65).

(2) Every person who has a duty under subsection (1) and who fails to carry out that duty is guilty of an offence.

(2.1) If a director or officer of a corporation is charged with an offence under subsection (2) in connection with a

specific contravention of the corporation, the director or officer has the onus, in the trial of the offence, of proving

that he or she carried out the duty under subsection (1) in connection with that contravention. 2005, c 12, s 1 (66).

(3) Adirector or officer of a corporation is liable to conviction under this section whether or not the corporation has

been prosecuted or convicted.

199 12$3

200 4-)-*1"356)%$(67*658e-195.

201 Sarra and Davis, 658%rbte 178.

202 Offence under the British Columbia 9-6)(*:-"-;('(")*+,) 7* RSBC 1996, 482 [4<9:+= ; +.8>-*:-"5?-)5%$";*1" *

#*4%3$)$6>*<&.5'2810 BCCA 436 (BCCA).
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Courts have held that directors are responsible for reviewing environmental compliance reports

provided by corporate officers, but are justified in placing reasonable reliance on reports provided to

them by corporate officers, consultants, counsel or other informed parties.? Directors have an

obligation to substantiate that the officers are promptly addressing environmental concerns brought

to their attention by government agencies or other concerned parties, including shareholders.

Directors should be aware of the standards of their industry and other industries that deal with

similar environmental pollutants or risks. Directors also have an obligation to immediately and

personally react when they have notice that the system has failed.?” *Z ¢}v 0oC (}E - o _ -
factor to be considered in determining due diligence.?%®

Numerous statutes 0¢} 00}A VA]JE}vu v 0 HSZ}E]SE] » 8} Joen "% E A vs§ §].
§Z EJel }J( }JE % E A vS *%]JoosV ~ }Jv3E}o_ }E E+ 3} E }E }vs(
Ne81% _YE &=+ S} Z 085 % ES] po E % & S]minkhtdangértochuthenZ EP U J( S
beings.?® Under most of these statutes, directors, officers and persons who have charge,

management or control can be held liable for non-compliance with the orders. Under Ontario

legislation, directors owe a duty of care for preventing actual environmental contamination.?%©

Directors and officers face similar liability under statutes aimed at special environmental concerns

in specific industries.?!

The availability of a due diligence defence for directors and officers is discussed in the various
judgments in the Bata Industries case. In R v Bata Industries Ltd., the trial judge held that the directors
failed to take all reasonable care to prevent the corporation from causing or permitting an unlawful
discharge of liquid material waste, contrary to the Ontario Water Resources Act.?*? The corporation

206 See for example, Bata Industries, supra note 195.

207 [pjd.

208 R v Northwood Pulp & Timber Co, [1995] BCJ No 2380 (BCSC); R v Anachemia Solvents Ltd, [1994] OJ No 1201, 14
CELR (NS) 110 (Ont Prov Div); Canadian Pacific, supra note 203.

209 See, for example, Québec Environment Quality Act, c Q-2, ss 25, 31.43, 109.1, 114.1; AEPEA, supra note 192, ss 113-
114; MEA, supra note 197, s 24; Ontario Pesticides Act, RSO 1990, c P11, s 28. For example, the British Columbia
Environmental Management Act [BCEMA] imposes liability on directors, officers and other persons in possession or
control of polluting substances, allows the ministry to issue orders to take action to reduce risk of spills or escape, and
specifies that if the corporation commits an offence under these provisions, a director, officer or agent who authorized
or acquiesced is also deemed to have committed the offence, BC Environmental Management Act, SBC 2003, ¢ 53
[BCEMA], ss 45, 82, 85, 121.

210 OEPA, supra note 198, ss 91-99, 147(1)(a), 194.

211 See, for example, Alberta Oil Sands Conservation Act, RSA 2000, ¢ O-7, s 24 for causing or inducing a permit holder
to contravene its provisions; Alberta Gas Resources Preservation Act, RSA 2000, c G-4, s 19; British Columbia
Environmental Assessment Act, SBC 2002, ¢ 43, s 41. There is also liability under most legislation regulating the
transportation of dangerous goods or for pesticide use: see, for example, Saskatchewan Dangerous Goods
Transportation Act, SS 1984-85-86, ¢ D-1.2, ss 18, 21; British Columbia Transport of Dangerous Goods Act, RSBC 1996, c
458, ss 6, 19; Ontario Dangerous Goods Transportation Act, RSO 1990, c D1, ss 4, 7; Québec Pesticides Act, RSQ, c P-
9.3, ss 110, 119; Ontario Pesticides Act, RSO 1990, c P.11, ss 4, 42, 49. Most provinces also have statutes relating to the
quality and management of practices regarding water, air and other natural resources: see, for example, Nova Scotia
Water Resources Protection Act, SNS 2000, ¢ 10; Alberta Water Act, RSA 2000, ¢ W-3, ss 142, 143, 146; Saskatchewan
Clean Air Act, SS 1986-87-88, ¢ C-12.1, s 22(1); New Brunswick Clean Air Act, SNB 1997, ¢ C-5.2.

212 Bata Industries, supra note 195; Ontario Water Resources Act, RSO 1990, c 0.40, ss 116(1)-(3). Section 116(1)
specifies that every director or officer of a corporation that engages in activity that may result in the discharge of any
material into any water or shore or bank or any place that may impair the quality of the water contrary to the Act has a
duty to take all reasonable care to prevent the corporation from causing or permitting such unlawful discharge.
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The former directors appealed the Director’s order requiring them to pay the costs of remediation
to the Environmental Review Tribunal.??® The Ontario Environmental Review Tribunal refused a
request by the directors for a stay pending a determination of the liability issues. It held:

The Tribunal finds that there is sufficient evidence to demonstrate that danger to human
health and serious risk of impairment to the natural environment would result if the
remediation work were to be interrupted. This is not a situation where an order is issued
to require commencement of a remediation program that might be able to be delayed for
a few months pending the resolution of an appeal. Rather, the Order here was issued to
confirm an ongoing remediation program for an extremely serious contamination problem
affecting hundreds of nearby residents and regional water systems and to ensure that the
program continues until all risk of harm due to the contamination is removed.??

The former directors had been unsuccessful in previous motions seeking an injunction against the
MOE to prevent them from issuing the order once the CCAA stay expired.??’ The former directors
also lost their motion for an order that the CCAA court assume jurisdiction over the merits of their
appeal, rather than the Environmental Review Tribunal, arguing both paramountcy and
administrative efficiency.?® The Court rejected these arguments because they relied on the
existence of an on-going CCAA proceeding for their applicability. Here, CCAA proceedings were at
an end and there was no plan of arrangement that might have contained a compromise of claims
against directors in its provisions. The corporation was bankrupt, the MOE order was against its
former directors and there was no operational conflict between federal legislation and provincial
legislation that would require the application of paramountcy.??® The directors and officers
subsequently reached a settlement with the MOE that involved, among other things, the payment
of $4.75 million to the MOE in exchange for the withdrawal of the order.?®°

The careful attention that the Court pays to the specific requirements under environmental
protection legislation, including the obligations of directors and officers and the availability of
defences, is quite different than advancing a more general fiduciary obligation for directors and
officers to identify and address climate change risk. There may, however, be an interplay between
these various obligations, where the failure to address climate change intersects with emissions or
other statutory violations. When corporations are financially healthy, they indemnify their
directors, but where they are in financial distress and there is no value in the corporation’s assets
to cover the claims, stakeholders may look to the directors and officers personally. The Baker case
illustrates that while the CCAA contains provisions permitting a compromise of claims against

225 |bjd at para 12.

226 Baker et al v Director, Ministry of the Environment, supra note 218 at para 54.

227 Re Northstar Inc, 2012 ONSC 6362.

228 Re Northstar Inc, 2013 ONSC 2719.

229 |bjd. The Court held that it was bound by the SCC decision in R v Consolidated Maybrun Mines, which held that the
appeal provisions in the EPA were part of a complete code that excluded the jurisdiction of the courts until an appeal
from the Environmental Review Tribunal decision on a matter of law was filed, and thus appeal of the MOE Director’s
order was to be adjudicated by the Environmental Review Tribunal. R v Consolidated Maybrun Mines, [1998] 1 SCR
706.

230 S Anderson, “Update on Directors’ and Officers’ Environmental Liability: Lessons from Northstar Aerospace”, 22
January 2014, http://www.mccarthy.ca/article detail.aspx?id=6607.
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directors as part of the larger compromise of claims against a corporation in a plan of arrangement,
where the assets are sold and no plan of arrangement is used to distribute the proceeds, the courts
may be reluctant to intervene in claims against the directors personally.

The issue of environmental harm may also give rise to particular claims in tort with respect to third
parties harmed by activities of the corporation, either through actual production processes or by
accidental emissions or other environmental damage. Claims against directors and officers for torts
related to the environment can be brought against directors or officers even where they are acting
within the course of their duties; however, the facts giving rise to the claim in tort must be specifically
pleaded.?! Where properly pleaded, officers can be held liable for tortious conduct even when acting
in the course of their duties.?*

7. Due Diligence Defence for Climate Change Related Decisions

The environmental law jurisprudence does assist in thinking about what a due diligence defence
might look like when stakeholders bring personal or derivative actions in respect of climate-related
financial risk. Questions that the courts might pose, could include:

e Did the directors and officers undertake to identify potential transition risks and
physical risks from climate change and climate change policies?

e Did the directors and officers develop an ongoing process or program for monitoring
and identifying new climate-related risks, and have mechanisms in place to respond
rapidly to changes in the risk profile?

e Did the directors and officers establish a program or put appropriate strategies in
place to manage the climate-related risks identified, such as reduction of greenhouse
gas emissions, climate mitigation and adaptation?

e Was there supervision or inspection of employees carrying out emissions related
activities and mitigation or adaptation activities?

e Did each director ensure that the corporate officers had been instructed to set up a
system, sufficient within the terms and practices of the industry, of ensuring
compliance with the climate risk identification, mitigation and adaptation program?

e Did thedirectors ensure that the officers of the corporation reported back periodically
to the board of directors on the operation of the system?

231 Swamy v Tham Demolition Ltd, [2000] BCJ No 1734 (BCSC); United Canadian Malt Ltd v Outboard Marine Corp of
Canada, [2000] OJ No 1554, 48 OR (3d) 352 (Ont SCJ) [“United Canadian Malt”].

232 nijted Canadian Malt, ibid at paras 9-10, 48 OR (3d) 352 (Ont SCJ). See also ADGA Systems International Ltd v
Valcom Ltd, [1999] OJ No 27, 43 OR (3d) 101 (Ont CA), leave to appeal to SCC dismissed [1999] SCCA No 124 (SCC).
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GHG emissions in 2021 to 30% below 2015 levels, and 60% below 2015 levels by 2030.2%° It is
working towards optimizing its plants to reduce energy consumption and thus GHG emissions. It
seeks to generate offset and renewable energy credits from its renewable energy portfolio and
emissions trading, and participates in carbon pricing structures in California, Alberta, Ontario, and
Australia. It reports annually on climate change strategy, risk, opportunity and emissions database
to the Climate Disclosure Project (“CDP”).2*

IV. Investment Practice, Fiduciary Obligation and Climate Change Risk

Internationally, institutional investors have increased their attention to climate risk
management.?*? In Canada, pension funds in particular have begun to engage with companies in
their portfolios in respect of climate risk. Pension funds and other institutional investors will
potentially lose significant value of their investments if they do not act as prudent investors by
recognizing climate change financial risk. The financial services sector in Canada accounts for
approximately 6% of Canada’s gross domestic product,®* and thus these institutional investors can
be a significant force in the move towards a lower carbon economy.

There are duties of both care and loyalty with respect to fiduciary obligation. Where institutional
investors are fiduciaries, they could be held accountable for failing in their obligations if they do
not address the issues discussed above regarding climate-related financial risk. As noted in part |,
a fiduciary’s duties to beneficiaries are twofold: a duty to act prudently and a duty of loyalty.?* It
is the prudential obligation that necessitates fiduciaries paying attention to climate change risk,
for the same reasons that directors and officers of corporations must. However, as discussed in
this part, the precise duties of pension fund trustees and other investment fiduciaries have their
own unigue considerations.

1. The International Context

The United Nations Principles for Responsible Investment (“UNPRI”) reports that investors’
fiduciary duties of loyalty and prudence are not a barrier to implementing environmental and social
investment practices, suggesting that the failure to consider long-term environmental and social
goals is a failure of the investor’s fiduciary duty.?* The report identifies several challenges in terms
of financially material, immaterial, and socio-economic and environmental issues that need to be
considered by the fiduciary.?

240 |pid.

241 Formerly the Carbon Disclosure Project. TransAlta, “CDP Climate Change 2016”, http://www.transalta.com/wp-
content/uploads/2016/12/CDP Climate Change 2016.pdf.

242 See for example, TCFD Final Report, supra note 73.

243 Principles for Responsible Investment, Fiduciary Duty in the 215t Century,

https://www.unpri.org/download report/6131, 8 September 2015 [“Fiduciary Duty in the 215t v § U [BtG8.

244 Hodgkinson v Simmes, [1994] 3 SCR 377 at 419.

245 Fiduciary Duty in the 215t Century, supra note 243,

246 |pjd. An analysis of Canadian asset owners and investment manager’s reliance on fiduciary duties is presented,
focused on how they interact with environmental and social governance principles.
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will affect investments and the implied cost of carbon. Published four years prior to the COP 21
Paris Agreement, the report noted the unclear global climate policy environment.?** Four years
later, Mercer updated its report, adding risk of resource availability and the impact on investments
of chronic weather patterns, noting that climate change will unequivocally have an impact on
investment returns such that it needs to be regarded as a new return variable.?®> Mercer observed
that the two most significant categories of risk introduced by climate change that pension fund
trustees may take into account are the physical risk of destroyed assets or assets with diminished
value and the regulatory risk of stranded assets or assets with diminished value. It reported that
traditional diversification across asset classes is insufficient to mitigate the portfolio risks of climate
change. Rather, diversification must take place across sources of risk, not just traditional asset
classes, including increased allocation to climate positive assets as a potential hedge for risk.?*
With the more certain policy direction coming out of the COP21 agreement, D E (E]J»
recommendations have become prescient.

The British Columbia I"#$%&#'("#")%*$'+* #-,.-$'/OtBC I(+/ ) sets out the fiduciary obligations of
the pension administrator. 2°* The administrator stands in a fiduciary capacity in relation to the
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http://www.mercer.com/content/dam/mercer/attachments/global/investments/mercer-climate-change-report-
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warming and the second, in which the same occurs but higher damages result, %2%t10. In assessing the effects of

climate change under these scenarios, sectors most effected were coal, renewables.
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September 30, 2015.

35 (1) The administrator of a pension plan must ensure that the plan and the pension fund are administered in

accordance with this Act, the regulations and the plan documents.

(2) While acting in the capacity of administrator of a pension plan, the administrator stands in a fiduciary capacity in

relation to (a) the members, and (b) others entitled to benefits.

(3) Without limiting subsection (2), the administrator, while acting in the capacity of administrator of a pension plan,

must

(a) act honestly, in good faith and in the best interests of

(i) the members, and (ii) others entitled to benefits, and

(b) exercise the care, diligence and skill that a person of ordinary prudence would exercise when dealing with the

property of another person.

(4) The administrator of a pension plan, or, if the administrator is a board of trustees, a member of that board, must

not, while acting in the capacity of administrator, knowingly allow his or her interests to conflict with the

administrator's powers and duties in respect of the plan.

(5) For the purpose of subsection (4), an administrator does not knowingly allow the interests of the administrator to

conflict with the administrator's powers and duties in respect of the pension plan merely because the administrator is

or may become entitled to a pension or other benefit under the plan.

(6) In addition to any other responsibilities under this Act, the administrator of a pension plan must

(a) ensure that the plan documents comply with this Act and the regulations,

(b) if the plan is terminated, ensure that the plan is wound up in accordance with this Act and the regulations,

(c) ensure that any agreement respecting the transfer of money or benefits between the plan and any other pension

plan does not contain any provision, relating to a benefit, that a pension plan is prohibited by this Act from containing,

and
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members and others entitled to benefits.?®® The administrator must act honestly, in good faith and
in the best interests of the members, and the care, diligence and skill that it must exercise mirrors
that of the Ontario pension legislation.?”® Gold and Scotchmer have observed that the BC PBSA [ ¢
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exercise the degree of prudence that they exercise in conducting their own affairs, but to conduct
themselves in a more objectively justifiable manner that reflectsth (] p ] &C[* } o]P
beneficiaries of the pension plan.?’ Pension fund fiduciaries are to be duly diligent in their decision
making. Kaplan and Frazer suggest that the duty of care requires trustees to use all relevant
knowledge and skill that the plan administrator possesses or, by reason of his or her profession,
business or calling, ought to possess.?*®

With respect to climate change risk, a relevant provision of the BC PBSA is section 60 on investment
requirements. It specifies that pension plan assets must be invested in a manner that a reasonable
and prudent person would adopt if investing the assets on behalf of a person to whom the investing
person owed a fiduciary duty to make investments without undue risk of loss.?®® Assets must be
invested with a reasonable expectation of a return on the investments commensurate with the
risk, having regard to the plan's liabilities.>® Given the long-§ GEu v SUE }( %o
liabilities, the need to consider the effects of climate change on those risks seems to be necessary
to comply with this provision. Yet even without similar statutory language, the long-term nature of
% Ve]llv %0 ve E <U]E ¢ S Zto %bneidar[the (kgito céplyswith prudential and
fiduciary obligations.

In Ontario, the Pension Benefits Act has been amended to require pension funds to disclose
information about whether environmental, social and governance factors are incorporated into
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(d) perform any other duties the administrator is obligated under the regulations to perform.

(7) If an administrator employs an agent to exercise one or more of the powers or perform one or more of the duties
of the administrator, the administrator must

(a) be satisfied that the agent is qualified to exercise the powers or perform the duties for which the agent is
employed, and

(b) carry out reasonable and prudent supervision of the agent.

295 BCPBSA, ibid, s 35(2).

296 BCPBSA ibid, s 35(3).
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298 Arj Kaplan and Mitch Frazer, Pension Law (Toronto: Irwin Law, 2006) at 322.

299 BCPBSA, supra note 294, s. 60: Investment requirements

60 (1) Investments, including loans, and financial decisions respecting a pension plan must be made

(a) in accordance with this Act and the regulations, and

(b) in the best financial interests of plan members and other persons entitled to benefits under the plan.
(2) Pension plan assets must be invested in a manner that a reasonable and prudent person would adopt if investing
the assets on behalf of a person to whom the investing person owed a fiduciary duty to make investments
(a) without undue risk of loss, and

(b) with a reasonable expectation of a return on the investments commensurate with the risk,

having regard to the plan's liabilities.

300 [pjd.

301 O Reg 235/14, s. 8. Pension Benefits Act, ZZK i601U Z MRendon@Benefits Act _* X
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Pension fiduciaries must also comply with trustee legislation, which is complementary to their
obligations under pension standards legislation. The Ontario #3%&'(()620E <u] E ¢n BidesBng®
trust property, a trustee must exercise the care, skill, diligence and judgment that a prudent
investor would exercise in making investments.?™ A trustee may invest trust property in any form
of property in which a prudent investor might invest.3? A trustee must consider the following
criteria in planning the investment of trust property, in addition to any others that are relevant to
the circumstances: general economic conditions; the possible effect of inflation or deflation; the
expected tax consequences of investment decisions or strategies; the role that each investment or
course of action plays within the overall trust portfolio; the expected total return from income and
the appreciation of capital; needs for liquidity, regularity of income and preservation or
%% E ] S1}v }( %18 oV v V e S[e % ] 0 & 0 S]}veZ]% }E * %o

of the trust or to one or more of the beneficiaries.®® Trustees are to diversify the investment of
trust property to an extent that is appropriate to the requirements of the trust and general
economic and investment market conditions.?*

Other Canadian trustee statutes contain similar language, although not always as detailed as the
Ontario legislation.3™ There is protection from personal liability; specifically, a trustee is not liable
for a loss to the trust arising from the investment of trust property if his or her conduct conformed
to a plan or strategy for investment of the trust property, comprising reasonable assessments of
risk and return, that a prudent investor would adopt under comparable circumstances.?!® Trustees
can delegate to agents®” D v]8} [* SEn*S o0 PJeo S]J}v Z « ¢ S]}v }v SEP*S
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31275105 27(2).

31375105 27(5).

314 7510s 27(6).

315 See for example, #$%&'(()62'€» 660U 000U -« MBW&'()BR"NU < I1512XIhXnvesting trust
property, a trustee must exercise the care, skill, diligence and judgment that a prudent investor would exercise in
making investments. See also Manitoba #9()#$%&'(()62@)SM c T160,)s 68(2).

316 Ontario #$%&'(()62&%:$+jote 311, s 28; BCHP$%&'(()62'8)!55015.3.

317 Ontario #$%&'(()6215!08)27.1. See also: BC #$%&'(()62'8)!54015.3.
((+-"1).<)-%'9.$!'3)=1"9)$(&:(2")" ) />(&'? (/'

15.5 (1) In this section, "agent" means any person to whom a trustee delegates investment responsibility.

(2) A trustee may delegate to an agent the degree of authority with respect to the investment of trust property that a
prudent investor might delegate in accordance with ordinary business practice.

(3) A trustee who delegates authority under subsection (2) must determine the investment objectives for the trust and
exercise prudence in

(a) selecting an agent,

(b) establishing the terms and limits of the authority delegated,

(c) acquainting the agent with the investment objectives, and

(d) monitoring the performance of the agent to ensure compliance with the terms of the delegation.

(4) In performing a delegated function, an agent owes a duty to the trust to exercise reasonable care to comply with
the terms of the delegation.

(5) A trustee who complies with the requirements of subsection (3) is not liable to the beneficiaries or to the trust for
the decisions or actions of the agents to whom the function was delegated.

(6) This section does not authorize a trustee to delegate authority under circumstances in which the trust requires the
trustee to act personally.
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prudence, judgment and care in administering the property of others.3*®

The Shareholder Association for Research and Education (SHARE) suggests that trustee decision-
making should be aimed at protecting the long-term interests of investors, working people,
communities and society, which in turn will help improve outcomes for pension plan members and
other beneficiaries of trusts.3!® This objective is perfectly aligned with the statutory obligations
under both pension and trustee law.

e #$%8&&'&($)*+&(,-.*+1*/$01$203.*$4$56 %/ 77

The 1984 English judgment Cowan®i$66.(/!'77% is often cited in Canada as limiting the scope of
conduct of pension fiduciaries.??! Yet a careful reading of the judgment reveals that it is entirely
compatible with pension fiduciaries having an obligation to address climate-related financial risk
in exercising their fiduciary duties. Given the significance of the judgment in Canada and other
jurisdictions, it is worth examining in some detail.

Cowan$4$ 56.(/'7Was a case in which five union-appointed trustees on the committee of
management of the D]v A}E| Ee[ W velpjectedZo tiunds being invested in energy
sources in competition with coal, in overseas investments and in the acquisition of land
overseas32 dzZ } i §]}ve A E . }18§Z }v §Z V(] E] [ 5 ]vS E 8-
}( % E]V %0 _ S Eu]v S Py cpnfdreuden?® Vhepssoe was whether the
trustees were in breach of their fiduciary obligations in refusing approval of an investment plan
unless it was amended to prohibit any increase in overseas investment and investment in energies
in direct competition with coal, and provided for the withdrawal of existing overseas
investments.??* The Court held that the starting point was that trustees are to exercise their powers
in the best interests of present and future beneficiaries, holding the scales impartially between
different classes of beneficiaries.??®> They must obey the law, but subject to that, put the interests
of their beneficiaries first.3® Megarry V C held that trustees must exercise their power to invest so

(7) Investment in an investment fund referred to in section 15.1 (1) or a common trust fund referred to in section 15.1
(3) is not a delegation of authority with respect to the investment of trust property.

318 Manitoba 89&$8(:,-&&$#6-;$,:'(Bte 315,$pecifies: s 68(2) Subject to any express provision of the will or other
instrument creating the trust, in investing money for the benefit of another person, a trustee shall exercise the
judgment and care that a person of prudence, discretion and intelligence would exercise in administering the property
of others.

319 SHARE Annual Report, https://share.ca/?s=annual+report.

320 203.*$4$56. (/! 7[AH85] Ch 270, [1984] 3 WLR 501, [1984] 2 All ER 750, [1984] ICR 646, [1984] IRLR 260, 128 SJ 550
[203.*$4$56. (/' 7 higeafter cited to Ch 270].

321 See, for example, <0&$A$H#7&=.*+RE7 CanLll 2596 (BC CA); <.-9/.-&$4$>.-10*.7$?06 @ &A$B&./:&$C&*,!0*$506!&-A
1994 CanlLIl 1427 (ON CA)

322 203.*$4%56.(/'77;%,:"'(Hote 320, at 276. The trustees were union-nominated trustees; the other five trustees were
nominated by the National Coal Board.

323 DE!#t270.

324 DE!#t$276-277, 279.

325 DE!#t286.

326 DE!&t5287.
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jurisdictions, such as British Columbia, pension benefits standards reflect some of the underlying

objectives and concerns of modern portfolio theory, which they suggest is strong direction to

configure an investment portfoliow]8Z & P G 8} §Z <% J(] Z & 3§ E]*S]  }( 8Z
and being concerned with asset/liability matching.3*! They also observe that pension fiduciaries

are challenged by the global scale of climate change.

In summary, pension and other fiduciaries must address the full range of considerations relevant
to both risk and return. Pension fund fiduciaries must make their investment strategy decisions
e« }Jv 3Ju (E u Juu vepE 3§ AJ3Z 3Z %5 wHilevth&eds avfayso] ]o0]3] X

a risk of loss, trustees are to make decisions in a manner that avoids undue loss. Prudential

obligations require the fiduciary to undertake a careful and thorough evaluation of climate change

risk prior to making decisions, and to act on information generated by that process, including a

rationale for their decisions. Materiality is important in assessing the likelihood of the risk

materializing and the downside financial risk if it does. Pension trustees and other fiduciaries must

evaluate the market and regulatory risks that are likely to depress market prices or restrain fossil

fuel production and consumption, adjusting their investment strategies appropriately.3% A pension

(kv SEpes [+ (] H] ®C p3C ]+ 8} % E}A] }A Eni®@Znént}( $Z}e (] p
decisions, with the objective of trying to ensure that there are funds to pay the promised pension

benefits owing to members currently and in the future. Pension fund trustees [fiduciary duty

requires them to take into account any risks, within their portfolios, of climate change, as well as

investment opportunities. Non-financial risks are ultimately financial risks, so these factors must

be taken into account.

How can it be done? A number of initiatives address this question. The TCFD has developed

voluntary, consistent climate-related financial risk disclosures for use by companies in providing

information to investors, lenders, insurers, and other stakeholders. It also contains

E }uu v 3S]}ve (JE Ju%o E}AJVP JVA «3}GEsedss andp}iBazlidite-beddedE } %o E]

risk and opportunities. A work in progress, it considers the physical, liability and transition risks

associated with climate change and what constitutes effective financial disclosures across

industries. One of its goal* ]* 8§} "Z 0% }u% v] « pv E*3 v AZ § (Jvv]ou EI
disclosure in order to measure and respond to climate change risks, and encourage firms to align

$Z ]JE ] 0}eu@E + A]SZ ¥ FoeTERiEorclnded thit assessing climate change risk

is complex, partly because there are no uniform risk assessment tools or disclosure standards, and

investment strategy must be cognizant of long duration liabilities, often for 70 years or more. For most open defined
benefit plans, young employees are becoming new plan membere ¢ §Z U%o0}C E[* o IHNE (}CE ]e E v A

}E JvPoCU % ve]l}lv o] ]0]S] * (}@& u}eS }% v %0 ve u C E% § S} € u]v o}vP E
361 1" 380
362 Davis, '()*+ note 13.
3 u] v EE]vPSIv v o ]Jvv EEU "} o E ZW ZE %o (E}Iv 6du & ( Z VP _ dZ

Guardian, 15 June 2015, www.theguardian.com/environment/2015/jun/15/coal-crash-how-pension-funds-face-huge-
risk-from-climate-change X hE W &/U "W} Etd\dadring, dEcldsing and managing the carbon intensity of

JVA «3u v8e v JVA e3u v3 %}ES(}o]}e_ U hE W &/ /vA «3}E E] (JvPU } pu vs }( 82 |
Group and Investment Commission (July 2013),

http://www.unepfi.org/fileadmin/documents/UNEP_FI Investor Briefing Portfolio Carbon.pdf at 3.

76 "#$at 4-8.

364 Financial Stability Board, Introduction to the Task Force on Climate-related Financial Disclosures, https://www.fsb-

tcfd.org/about/4.
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